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INTRODUCTION 
Notwithstanding Craig’s claims that he has somehow been treated unfairly, it was his own 
conduct that left Judge Reinhart essentially no choice but to enter an order deeming certain facts 


established and striking certain affirmative defenses (the “Order 


|. Craig is not the victim here. To 
the contrary, as Judge Reinhart found, Craig’s conduct in this litigation has been “antithetical to 


the adn 


stration of justice” and “no lesser sanction would suffice.” 

As set forth below, the record entirely supports Judge Reinhart’s findings, and the remedy 
he chose is absolutely justified given the gravity of Craig’s offenses. Indeed, Craig’s Objection to 
the Order, far from calling into question its correctness, demonstrates that he is recalcitrant, and — 
given the opportunity — would engage in the same conduct that led to the Order in the first place. 
In fact, mere hours after Judge Reinhart read the Order into the record, Craig walked out of court 
and into an interview where he admitted that he lied to the Court.' The next day he gave an 


iterview calling Judge Reinhart a “silly judge.” 


The following is not in dispute. Plaintiffs sought, through proper discovery, to identify the 
bitcoin mined as part of the partnership between Dave and Craig, As was his right, Craig objected 
to that discovery on grounds of relevance initially and then on burden grounds. Those objections 
were fully litigated and ultimately overruled by Judge Reinhart. 

At that point, Craig had two choices: (1) seek review of the ruling by this Court or (2) 


comply with Judge Reinhart’s discovery order. Instead, on June 11, 2019, Craig asserted — for the 


* Brendan Sullivan, EXCLUSIVE: First aterview with Craig Wright after judge orders him to pay 85 billion in 

bitcoin, MODERN CoNSENSUS (August 26, 2019) (atached hereto as Exhibit 1). Available at 

htps/modemconsensus.com/eryptocurrenciesbitvoin/exclusive-interview-with-craig-wright-ust-after-ordered-to- 
ay 


MetaNetTV Livestream August 2019 ~ Dr. Craig S. Wright, available at htip://youtu.be/mBNT7XSsjPM?=1539 
at 26:01 
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first time — that providing Plaintiffs with a list of his biteoin holdings was impossible because he 
did not possess the information necessary to access it. (ECF No. [211] at 5.) 

Judge Reinhart gave Craig an opportunity to demonstrate it was impossible to comply with 
the discovery order. To carry that burden, Craig told (under oath) a fanciful story about a 


mysterious “encrypted file” held in a trust, Not only did this story conflict with his previous sworn 


testimony and his motion papers, as explained below, the story itself was self-conflicting. In 
support of his story, Craig put forward documents which he swore were “authentic” to prove that 
the “encrypted file” and the trust exist. Plaintifi’s exposed these documents as forgeries. 

But instead of being ashamed, or trying to hide behind some procedural or legal 
technicality, Craig brazenly opened his objection to Judge Reinhart’s Order by asserting that “there 


is absolutely no basis for imposing any sanctions” on him because “the uncontroverted evidence 


shows that he is unable to access a listing of” his bitcoin. The only thing “uncontroverted” about 


Craig is that he’s a perjurer and a forger. Craig’s claim that his “testimony stands unrebutted by 


plaintiffs” is simply blind to reality. 
Faced with this record, Judge Reinhart entered a sanctions Order that was reasonable and 
commensurate with the conduct it addressed, For this reason, and the reasons set forth below, this 


Court should affirm the Order. 


A. Legal Standards 


() Rule 37 Sanetion 

Fed. R. Civ. P. 37 provides that when “a party . . . fails to obey an order to . . . provide 
discovery... the court... may issue . . . orders including... designated facts be taken as 
established for purposes of the action . .. [and] striking pleadings .. . in part.” Costa v. Datapro, 


Inc, No. 10-23172-CIV, 2011 WL 7318760, at #5 (S.D. Fla. Aug. 5, 2011), report and 
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recommendation adopted, No. 10-23172-CIV, 2011 WL 13100072 (S.D. Fla. Aug. 26, 2011). 
Procedurally, “[o]nce the moving party makes a prima facie showing of a discovery violation, the 
non-movant must show that it was impossible to comply with the relevant court order(s) to avoid 
sanctions.” Id. citing In re Chase & Sanborn Corp., 872 F.2d 397, 400 (11th Cir.1989). 

Rule 37 sanctions “are intended to: (1) compensate the court and other parties for the added 
expense caused by discovery abuses; (2) compel discovery: (3) deter others from engaging in 
similar conduct; and (4) penalize the offending party or attorney.” Steward v, Int'l Longshoreman's 
Ass'n., Local No, 1408, 306 Fed. Appx. 527, 529 (11th Cir, 2009). The burden of proof is a 
preponderance of the evidence. Ramirez v. T&H Lemont, Inc., 845 F.3d 772, 777 (7th Cir. 2016). 
Courts will only impose these sort of severe sanctions “upon finding (1) that the party's failure to 
comply with the order was willful or a result of bad faith, (2) the party seeking sanctions was 
prejudiced by the violation, and (3) a lesser sanction would fail to adequately punish and be 
inadequate to ensure compliance with court orders.” Costa, 2011 WL 7318760, at *5, 


A party’s history of i 


proper actions in litigation is relevant to determining whether their 
failure to obey was willful, negligent, or due to an impossibility, Id, (“Although only Costa's 


violation of a court order may serve as a predicate for sanctions . . . this lengthy history [of 


improper acts] is nevertheless relevant to determine whether Costa acted in bad faith .. 
Furthermore, courts recognize it is of paramount importance to ensure parties don’t 
manipulate the system in a way that prevents an “honest and true airing of the real facts.” Sprint 


Sols., Ine. v. Fils-Amie, 83 F. Supp. 3d 1290, 1298 (S.D. Fla. 2015). Indeed, courts recognize that 


ing to punish dishonest behavior is a direct threat to the integrity of the judicial process. Id. at 
1298 (“Moreover, in light of Defendants’ demonstrated comfort with fabricating testimony and 


their disregard for their obligations to Sprint and the court, allowing this case to proceed would 
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only provide Defendants with further opportunities to subvert the integrity of the judicial 
process.”), 

(ii) Standard of review 

The appropriate standard of review depends on which parts of the Order are characterized 
as dispositive, and which are non-dispositive. See FED. R. Civ. P. 72. “If the matter is non- 
dispositive, the district court reviews the magistrate judge’s ruling under the ‘clearly erroneous or 


contrary to law” standard,” but for dispositive matters “the district court must review any objected- 


to portion of the magistrate judge’s ruling de novo.” Jordan v. Comm'r, Mis: 


sippi Dep 't of Cor 
908 F.3d 1259, 1263 (1 Ith Cir. 2018). 

Here, the standard of review is mixed. Judge Reinhart’s rulings on the underlying 
discovery motion should be reviewed for clear error as those rulings “generally would not be 
considered a dispositive matter.” /d. at 1263-64 (11th Cir. 2018). Similarly, the parts of Judge 


Reinhart’s Order deeming certain facts admitted are likewise reviewed for clear error. A ruling 


can be non-dispositive despite significantly affecting a claim or defense, and this is often the case 
with evidentiary sanctions.’ “Case law is abundant for the common-sense proposition that a 
magistrate judge ruling on a nondispositive matter does not somehow mutate into a ruling on a 
dispositive matter simply because that ruling ultimately affects the outcome of a claim or defense.” 
Pigott v. Sanibel Dev., LLC, CIVA 07-0083-WS-C, 2008 WL 2937804, at *4 (S.D. Ala, July 23, 
2008) (collecting cases), 


However, the part of Judge Reinhart's Order striking certain affirmative defenses is likely 


dispositive, and the Court should therefore treat that aspect of the order as a report and 


2 Craig makes conclusory arguments (Br. at 26-28) that the deemed facts are dispositive, but he fils to show how 
they either establish all the elements of a claim or eliminate a defense in its entirety. This hardly convincing when 
even severe sanctions, such as precluding a defendant from rebutting a prima facie case of discrimination, have been 
held non-dispositive, See Moore v: Napolitano, 723 E., Supp. 2d 167, 185 (D.D.C. 2010). 
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recommendation subject to de novo review. See, e.g., Liberty Synergisties Inc, v. Microflo Ltd., 
TIS F.3d 138, 144 (2d Cir, 2013) (ratifying district court's decision to deem the magistrate’s 
“memorandum opinion and order” to be a report and recommendation).* 

When conducting a de novo review, a district court is obligated to accept the magistrate 


judge's credibility determinations unless (i) the transcript demonstrates those determinations were 


“unbelievable” or (ii) the district court chooses to hold a new hearing, United States v. Ramir. 
Chilel, 289 F.3d 744, 749 (11th Cir. 2002) (courts “should defer to the magistrate judge's 


determinations unless his understanding of the facts appears to be ‘unbelievable.””); Amlong & 


Amlong, PA. v. Denny's, Inc., 500 F.3d 1230, 1245 (11th Cir. 2007) (where “demeanor was 


important to the magistrate judge's determination,” the Court must “hold a new evidentiary hearing 


and take testimony before rejecting the magistrate judge's findings.”). The rationale for this rule is 
obvious; the magistrate judge “personally observes the testimony and is thus in a better position 
than a reviewing court to assess the credibility of witnesses.” United States v, Ramirez-Chilel, 289 
F.3d 744, 749 (11th Cir. 2002); Amlong, 500 F.3d at 1245, 

There is no preference to hold a new hearing and district courts are free to rely on 


magistrate credibility determinations without holding one, United States v. Cofield, 272 F.3d 1303, 


1305 (Ith Cir. 2001) citing United States v. Raddatz, 447 U.S. 667 (1980) (a “district court is not 


required to rehear witness testimony when accepting a magistrate judge's credibility findings.”) 


Judge Reinhart correctly determined that Craig’s violation of his discovery order was 
not the result of impossi 


There 


sno dispute Craig was ordered to produce a complete list of all bitcoin he’d mined 


or acquired as of December 2013. (ECF Nos. 124 at 22-23 (hearing transcript); 166, at 2-3; 217; 


* But see Royal Park Investments SA/NV V. U.S. Bank Nat'l Ass'n, 285 F. Supp. 3d 648, 653 (S.D.N.Y. 2018) (“there 
is some disagreement among courts regarding whether a motion to strike an affirmative defense is a dispositive 
matter subject to determination by a magistrate judge”) 
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221, at 32-33.) There is also no dispute that Craig hasn’t complied with that Order, Consequently, 
there can be no dispute that Plaintiffs have made “a prima facie showing of a discovery violation.” 


Costa, 2011 WL 7318760, at *5. 


Craig's sole defense to this discovery violation is that it’s impossible for him to comply 
because the list is locked in an encrypted file, held by a trust, that he doesn’t have access to. To 
avoid sanctions, Craig bore the burden of demonstrating this by a preponderance of the evidence. 
Ramirez, 845 F.3d at 777. For the reasons identified by Judge Reinhart, and those explained at 


length below, he didn’t carry that burden, and was appropriately sanctioned. 


(i) J. Reinhart's finding that Craig lacked credibility undermines the sole support for 
his “impossibility” defense (Craig’s word) 


As mentioned above, Craig’s only defense to Rule 37 sanctions is that he cannot comply 


with Judge Reinhart’s order because the information needed to identify the bitcoin is locked in an 
“encrypted file,” held by a “blind” trust.’ That defense is supported solely by the contradictory 
testimony of Craig, and forged documents produced by him. 

There is no independent evidence such an encrypted file exists. No one — not even Craig — 
testified to having seen it. Craig testified that “I haven't looked at the file. No one asked me to look 


at the file.” June 28, 2019 Hrg. Trn. 124: 


2-13. Further, Steve Shadders — a witness Craig put 


forward to vouch for Craig’s attempted compliance — testified that he too has “never seen that fle.” 


Aug. 5, 2019 Hrg. Trn., at 97:12-17. And even if he had seen it, he likewise testified that he has 


“no mechanism of being able to independently confirm” its “apparent[]” contents, Id, at 51:2-5, 


Thus, “after days of testimony, multiple discovery hearings, and lengthy pleadings, the sole 


+ As deserbed below, the exact form of the trust and file have been a moving target with Craig. And while the ever 
shifting changes ois inability to comply speak to his lack of credibility, the point remains thatthe sole “justification” 
for his “impossibility” defense is that the information is locked beyond his reach. June 26, 2019 Hrg. Tem, at 1:12 
(If Leould have, I would have. [locked everything away.) 
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evidence supporting Dr. Wright's claim that he cannot comply with the Court's Orders is the 
uncorroborated word of Dr. Wright” that the information necessary for compliance is locked in a 


“blind” trust protected encrypted file that he hasn't seen, Order, at 26. 


But Judge Reinhart found that Craig has no credibility and cannot be trusted. Specifically 


stating that “[d]uring his testimony, Dr. Wright's demeanor did not impress me as someone who 
‘was telling the truth.” Order, at 19. Judge Reinhart explained this in further detail: 


When it was favorable to him, Dr. Wright appeared to have an excellent memory and 
a scrupulous attention to detail. Otherwise, Dr. Wright was belligerent and evasive. 
He did not directly and clearly respond to questions, He quibbled about irrelevant 
technicalities. When confronted with evidence indicating that certain documents had 
been fabricated or altered, he became extremely defensive, tried to sidestep 
questioning, and ultimately made vague comments about his systems being hacked 
and others having access to his computers. None of these excuses were corroborated 
by other evidence. 


Id. 

Craig’s impossibility defense hinges on the existence of the “blind” trust and its allegedly 
inaccessible encrypted file. But Judge Reinhart found “clear and convincing evidence” that Craig's 
testimony that the “Trust exists was intentionally false.” Id. at 21. Importantly, Judge Reinhart 


specifically stated that this determination was a result of both the record facts and his 


“observations of Dr. Wright's demeanor during his testimony.” [d. at 21. In fact, this finding isn’t 
limited to the existence of the trusts. Judge Reinhart made the same exact finding when discussing 
the existence of the encrypted file that serves as the keystone to Craig’s impossibility defense: 


After observing Dr. Wright’s demeanor and the lack of any other credible evidence in 
the record that this file exists, I find that a preponderance of the evidence establishes 
that no such file exists and that Dr. Wright's testimony was intentionally false . 
although the necessary burden of proof is a preponderance of the evidence, there was 
clear and convincing evidence to support this finding. 


Id, at 24, 014, 


There is certainly no reason to find Judge Reinhart’s credibility determinations 
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“unbelievable.” Ramirez-Chilel, 289 F.3d at 749, Judge Reinhart (in both his written order and at 
the August 26 hearing) expressly went through every factor provided by the 11" Circuit for 
facifinders to determine witness credibility; for each one he found that Craig lacked credibility. 


Order at 1 


26 (citing Eleventh Circuit Pattern Civil Jury Instruction 3.4), 


Thus, this Court must defer to Judge Reinhart’s credibility determinations unless it conducts 


‘own hearing. But as described below, any such hearing would be a waste of the Court’s and 
parties’ resources because Judge Reinhart’s credibility determinations are well supported by the 
record evidence he cites, other record evidence, and this Court’s own independent determination 
that “the record is replete with instances in which the Defendant has proffered conflicting sworn 
testimony before this Court.” ECF No. 265, at 10. For these reasons alone, Judge Reinhart’s 
decision to sanction Craig should be upheld. 

(ii) Judge Reinhart’s factual determinations are supported by the record evidence 


which demonstrate Craig has perjured, forged, and deceived his way through these 
proceedings 


Beyond the general credibility determinations made by Judge Reinhart, Craig’s shifting 
justifications for not producing the list, his irreconcilable sworn statements about the trust and 


mined bitcoin, and his submission of forged evidence to the Court, collectively demonstrate willful 


deception and prove that his story is fake, and that he is purposely disobeying a court order. 

At bottom, Craig refuses to comply with the Court's order because he wants to keep 
Plaintiffs “from finding his Bitcoin trove,” and proving his theft using the public blockchain, Order 
at 20. Consequently, he tried to avoid producing the list by falsely claiming his bitcoin were locked 
in an “encrypted file” held by a blind trust. But as the Court’s inquiries and discovery orders began 
requiring Craig to substantiate this claim, he began trying to shore up the lie by both (1) submitting 
forged documents, and (2) using perjurious testimony to change his story. This pattern of behavior 


reveals the trusts are not real. The bitcoin are not locked away in an “encrypted file.” Craig can 
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comply with the Order ~ he is simply choosing not to ~ and his bad faith refusal should be 
sanctioned, 


(a). Craig's changing story demonstrates its falsity 


In July 2018, Plaintiffs propounded an interrogatory seeking a listing of Craig’s biteoin 
holdings. Craig fought that production on legal grounds, but never said that it would be impossible 
to respond to the Interrogatory Similarly, in January 2019, Plaintiffs requested documents 


providing an estimate/value of Crai 


's cryptocurrency holdings. Craig fought that production on 


legal grounds, again never mentioning “impossibility.” In March 2019, after numerous discovery 
hearings, the Court ordered Craig to provide a listing of his bitcoin holdings as of December 2013. 
Atno time during any hearing did Craig ever claim “impossibility.” 

At Craig’s April 4, 2019 deposition, he testified that (1) he never put any biteoin into a 


trust;° and that (2) the Tulip Trust never came to hold the private keys to bitcoin addresses.’ He 


also testified that Dave knew nothing about the trust, its set up, or Shamir Secret Sharing keys.’ 


As indicated below, Craig subsequently contradicted all three of these sworn statements. 


At the end of Craig's deposition, the parties called Judge Reinhart to rule on several issues 
that arose during the deposition. Judge Reinhart made it clear that Craig was to produce the list of 
his bitcoin holdings unless a motion for protective order was granted on burdensomeness grounds, 
(ECF No, [312] at 368:12-21.) Now forced to articulate a factual (as opposed to legal) reason not 


to produce the bitcoin list, Craig changed his story. 


© ECF No. 312-1, at 294:1-18 (“Q. Did you put Bitcoin into the trust in 2011? No. Q. Did you put Biteoin into the 
‘rust in 2012? No. Q. Did you ever put Bitcoin into the trust? No. Q. Did anyone ever put Bitcoin into the trust? No.") 


7 ECE No. 312-1, at 294:20-295:6 ("Q. Did the Tulip Trust ever come to hold private keys to Bitcoin wallets? No. Q 
Did it ever come to own or possess private keys to Bitcoin addresses? No, Q. What isthe relationship between the 
‘Tulip Trust and Bitcoin? What the hell does that question even mean?") 


* ECF No. 312-1, at 293:8-16 ("Dave had no rights to the trust no ownership of the trust, no knowledge of the set-up 
‘of the trust. .. Dave was asked simply to hold a part of some documents and keys that were split using Shami's Secret 
Sharing scheme so that he did not even know what he was actually holding.”) 
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He filed a motion for protective order which, in complete conflict with his sworn 


deposition testimony that he never put bitcoin or private keys into the trust, stated that “[i]n 
2011, Dr. Wright transferred ownership of all of his Bitcoin into a blind trust. ECF No. [155] 


(sealed); [184] (redacted copy). He also claimed he was “not a trustee or a bene! 


iary of the blind 
trust,” Jd. This was the first time Craig's raised the false “impossibility” defense.’ 

The Court denied Craig’s motion and pointed out the “obvious”; Craig hadn’t even tried to 
request the bitcoin list from the trustees of the alleged blind trust. ECF No. 166, at 3, It therefore 
ordered him to provide robust sworn disclosures about the trusts to include all of the trustees’ 
names and contact information. It also ordered him to provide all documents related to the 
formation, administration, and operation of the trust, all transactional records of the trust, including 
records showing the alleged 2011 transfer of bitcoin into the blind trust — and to swear to the 
authenticity of these documents, 1d. at 4 

Now forced to provide specific details to back up his assertions, Craig submitted a sworn 


statement that contradicted both his sworn deposition testimony and his 


prior motion, 


Specifically, in addition to his newfound claim that he did put bitcoin into the trusts," he now 


* Further evidence this was a factual pivot engineered by Craig is that, at the deposition just two weeks before, his 
‘own counsel had stated that “to compile that list would be incredibly burdensome,” not that it would be “impossible.” 
ECF No. 312-1 at 365:11-12. Clearly, Craig had not yet dreamed up this excuse and therefore his counsel had no 
knowledge of it. 


© ECE No. 222 (redacted); 223 (sealed/unredacted) (a formal trust document was executed, creating a trust whose 
corpus included the Bitcoin that I mined, acquired and would acquire in the future. The name of that trust is Tulip 
Trust”) 
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admitted that he was a trustee of the “blind” trusts,"! and that he was a beneficiary of the trusts.” 
Five days later, and in support of his statement that the biteoin were locked in a trust, he 
submitted another sworn statement producing and authenticating the alleged trust formation 
documents to prove the trusts existed. (Ex 2.)'* This statement unequivocally authenticated, inter 
alia, the following “trust” documents: ECF Nos. [237-1] (Dave Kleiman Trust documents) and 
[237-9] (Tulip Trust 1). As discussed below, Plaintiffs proved these documents are forgeries. 
This May 13 declaration marked another contradiction as to what exactly was in the alleged 
Tulip Trust. At his April 4 deposition, he swore that the Tulip Trust didn’t have bitcoin or private 
keys. (ECF No. 312, at 294:11-22 (“Q. Did you ever put Bitcoin into the trust? No . . . Did the 
Tulip Trust ever come to hold private keys to Bitcoin wallets? No.”).) However, his April 18 


motion stated that the trust held all of Craig’s bitcoin, ECF No. 184 (“Dr. Wright transferred 


ownership of all of his Bitcoin into a blind trust”). His May 8 declaration also stated that the trust 


held the 


‘coin. ECF No, (222] (referring to conversations with counsel “regarding trusts that I 
settled that hold or held Bitcoin that | mined . ..” and “a formal trust document was executed, 


creating a trust whose corpus included the Bitcoin that I mined . . .”).!* But when Craig realized 


"1d. ("the trustees for Tulip Trust 1 are... Craig Steven Wright ... Satoshi Nakamoto (ie., Craig Wright”). In his 
objection (at 14), Craig tried to explain this contradiction by noting that “the Order failed to consider that there are 
two Tulip Trusts... [Craig] is the trustee of one ... not ... ofthe other.” This is pure sophistry. In his April 18 motion 
Craig stated he couldn't lis his bitcoin because they were locked in a blind trust that he wasn't a trustee over. In his 
‘sworn declaration he identified that trust as Tulip Trust | by stating that access to the “public addresses... requires 
myself and a combination of trustees referenced in Tulip Trust | to unlock. But in that same declaration he also swore 
that he was a trustee of Tulip Trust I, Thus, the trust mentioned in his motion and his declaration are the same trust 
Craig's disingenuous argument that there are two trusts is simply another instance of Craig showing whatever is 
expedient to avoid justice. 


°= 1d. ("Lam the contact person for both beneficiaries”); 1, ("the primary beneficiaries of Tulip Trust Il are me and 
my wife..") 


© At the June 26 hearing both of Craig's declarations (May 8 and May 13) were handed to the Court (81:5-16) 
whereupon Judge Reinhart took “judicial notice of the two declarations of Dr. Wright, which I believe are both filed 
in the record in redacted form.” ECF No [236] at 82:7-9. On review, however, Plaintiffs cannot find the May 13, 
declaration in the docket. Plaintiffs have attached it as Ex. 2 (Craig Wright's May 13, 2019 Declaration). 

In classic Craig fashion, this declaration is self-contradictory and leaves just enough ambiguity to allow him to 
argue that the biteoin or just the keys were transferred (whichever is more convenient). Specifically, it states that 


ul 
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that any transfer of bitcoin into the alleged Tulip Trust would necessarily be reflected on the 
Bitcoin blockchain, that he'd be required to identify those transactions, and that Plaintiffs could 
then use that information to trace the stolen bitcoin, he pivoted again, In his May 13 declaration 
he swore that “the electronic files that would be used to create the private keys to the Bitcoin that 
Imined . .. were transferred into Tulip Trust 1. The Bitcoin itself, however, has never been 
transacted.” Ex. 2 (emphasis added). He perpetuated this new story through his June 26 deposition 
and the show cause hearing. Order at 23.'5 

‘At the show cause hearing and in further effort to prove he could not comply with the 
Court's order, Craig shifted his story yet again. In complete conifict with his sworn deposition 
testimony that “Dave had . . . no knowledge of the set-up of the trust” and “did not even know 
what he was . . . holding,” Craig now claimed that it was Dave who essentially set up the entire 
“trust,” and that Dave (and only Dave) was in charge of distributing the key slices and arranging 
for a bonded courier to return the final piece to Craig in 2020.'° 


But his misrepresentations at the hearing didn’t end there. Craig was aware that many 


‘there are no transactions related to the Bitcoin that | mined.” He also cryptically mentions that "[a]ecess to the 
‘encrypted file that contains the public addresses and their associated private keys to the Bitcoin that I mined” could 
‘only be unlocked by himself and a “combination of trustees... based on a Shamir scheme.” Id 


* In an attempt to reconcile Craig's contradictory statements about what he transferred into the trust (bitcoin v. private 
keys) the objection (at 14-16) attempts to argue that transferring bitcoin to an alternate address and providing someone 
witha private key to your bitcoin are the same thing. But this is no truer than wiring money into someone else's bank 
account and providing them with the password to your bank login are the same thing. The objection misses Judge 
Reinhart's greater point. While both methods may provide control to the transferee, “itis not credible that, given his 
claim to have an unmatched understanding of Bitcoin, he would” not have used the correct terminology when 
discussing how he made the transfer. Order at 23. Quite simply, the “se-proclaimed ereator of Bitcoin and therefore 
person who claims to have intimate knowledge of how Bitcoin works” would not have made this mistake. Id. at 25 


° ECE No [236] at 16:12-15, 23:8-9, 23:23-24:7, 29:10-19, 30:9-31:14, 107: 125:15-24 ("Dave was tasked, as 
part of helping me destray everything and hiding things, with making sure that there was a long time between any of 
this ever coming back to me... Part of that was I guess you'd call them a bonded courier over here... . I made sure 
Dave didn't tell me who he used ... It was Dave who talked me out of destroying it utterly. .. The way it was set up 
‘was I gave slices to Dave, and he was directed to give them to bonded couriers that would send slices based on different 
events. One of those events was June 20, 2020.") 
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documents he produced contain contradictory representations about how many key slices were 
required to open the allegedly encrypted file.'’ To explain these discrepancies, Craig pivoted yet 
again to say that there were multiple encrypted files, each holding different data and each requiring 
its own critical mass of key slices to unlock. (ECF No [236] at 106:24-108:23). This, of course, 
contradicted his May 8 declaration that the relevant information was inside a single file. '* 

In fact, even Craig’s testimony at the hearing about the allegedly encrypted file itself was 


t testified that “there is a file, and that consists of many files inside” (6/28, 


inconsistent. Craig fi 
107:7-8) and that the “outermost encrypted file” (id., 125:8-9) requires “eight of 15” key slices to 
open, (id. 10-11) but that “I don’t know” who has those keyslices (id. at 12-13). But Craig later 
testified that he was able to access one of the subfiles."? This, of course, should have been 


possible since he “allegedly” couldn’t get past the first outermost encrypted file 


Craig’s ever-changing story is evidence of its falsehood. It’s well accepted that lies 
necessitate conflicting stories because as this Court has pointed out, “Oh! What a tangled web we 
weave when first we practice to deceive.” (ECF No. [265], at 4. 

(b). Evidence of forgeries 
As mentioned above, when the Court required Craig to substantiate his claim that he'd 


transferred his bitcoin into a blind trust, he was forced to produce documents to shore that lie up. 


ECF Nos. (237-16], at 8 ("there are 15 key segments. Iis divided with a threshold of 12"); [237-17], a4 ("in the 
“Tulip Trust a scheme of 3 of 5 keys has been created"); [237-18], at 1 (“There are 15 Key slices 8 slices are 
required to reconstruct the main key files"); [237-19], at2 “not less than eight (8) of the fifteen (15) slices are 
required”). 


°S ECF No. [222] (emphasis added) (“Access to the encrypted file that contains the public addresses and their 
associated private keys to the Bitcoin that ! mined”) 


° Dr. Wright identified the private keys to blocks 1-10 as one of the encrypted subfolders, Jd at 122:24-123:3 
("This is to do with the access to the frst 10 Biteoin addresses .. | said there were four; this is one of them"). He 
then testified that he obtained the keys to access this file and signed with the private keys in blocks 1-10. 1d. at 
135:17-21("I was being told to sign with the first 10 addresses; I ended up doing that; that was it") 
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As demonstrated below, the “trust documents” Craig submitted to “prove” the trusts exist, and 
which he swore were authentic, are abject forgeries. ECF No. [222]; Ex. 2, This demonstrates the 


trust itself is also a clear fabric 


mn, and Craig's claim that the trust’s alleged control over an 
“encrypted file” is all part of an elaborate ruse designed by Craig to hide his bitcoin. Judge 


Reinhart’s order discussed just “one example” of the “substantial credible evidence” that 


“documents produced by Dr. Wright to support his position in this litigation are fraudulent.” ECF 
No. 277, at 20, Based on this evidence, Judge Reinhart concluded, as this Court should, that “(t]he 
totality of the evidence in the record does not substantiate that the Tulip Trust exists.” /d. at 21. As 
discussed above, this also led him to find, by “clear and convincing evidence” that “Dr. Wright's 
testimony that this Trust exists was intentionally false.” Jd. Whether on clear error or de novo 
review, Judge Reinhart’s findings are well supported. 

1. The Dave Kleiman Trust documents (ECF No. 237-1) are forgeries 


As 


-ussed above, Craig produced and relied on an email Dave allegedly wrote to him in 
June 2011 regarding the Tulip Trust. On its face, the email appeared to support Craig’s narrative 
that his bitcoin had been placed in a trust that Dave controlled.” But forensic evidence 
conclusively demonstrated Dave did not write this email. To the contrary, Craig did — in 2014, 
over a year afier Dave died, Craig (presumably by accident) produced another copy of this same 
‘email that reflects the true date it was written and sent is October 17, 2014. ECF No. [237-6]. The 
metadata of the versions of this email show that it was originally sent from a computer located in 
Australia named with Craig’s initials (ECF No. [264] at 129:17-19), from Craig's email address 


to Craig’s email address (id. at 129:20-130:14), but that it’s “from” and “to” fields had been 


% AtCraig's second (and Court supervised) deposition, he testified that Dave wrote, and he received, ECF No, [237- 
1] on or about June 24, 2011. Ex. 4at 447:7-12. As described below, this was ale 


14 
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modified to appear as if it came from Dave to Craig (id, at 147:19-24), that its email headers had 


been badly modified so that the date and day of the week were wrong (id. at 149:6-11), that it was 
sent from and created by software that didn’t exist in 2011 (id. at 148:24-149:5), and that Dave's 
purported cryptographic signature was used after Dave died (id. at 171:10-16). Forensics also 
showed that both 2011 version is a revision of the 2014 version (id. at 146:19-147:11). 

2. ‘The Tulip Trust I document (ECF No. [237-9]) is a forgery. 

On its face, this appears to be the document Craig used to settle Tulip Trust I in 2012, ie., 
the blind trust allegedly preventing Craig’s access to the bitcoin list.”! Thus, this document is the 
central document to Craig’s impossibility defense. It’s dated October 23, 2012. Craig swore it was 
authentic. ECF No, 222; Ex. 2. But it’s a forgery. The document names Tulip Trading Ltd (IBC 
(093344) as a beneficiary. ECF No. [237-9] at 1-2 {1. But at the hearing, Plaintiffs proved (via 
emails and other documents Craig himself produced) that Craig didn’t even own Tulip Trading 
Ltd until 2014 when he bought it as a shelf company. ECF No. (237-11, 12, 13, 14]; ECF No. 236, 
88:5-97:11 (cross examination on subject). Furthermore, the metadata for the document allegedly 


created in 2012 contained fonts copyrighted by Microsoft in 2015. (ECF No. [264] at 16-23.)”? 


2% AAchis second deposition, Craig testified that he bought “Tulip Trading” (a beneficiary of Tulip Trust 1) sometime 
before 2012. fd, at Ex.4 at 414:1-11. As described below, this was a lic. 


® Plaintiffs’ expert Dr. Matthew Edman showed that the “trust documents” could not have been prepared in 2012, as 
Craig claims. (DE 264, at 121 et seq.) Craig’s objection argues, based on a number of improbable scenarios, that Dr 
Edman’s testimony that the documents were backdated is not “conclusive” or exclude other “plausible explanations.” 
(DE 311, at 18 & 15.) Craig’s individual explanations are all incredibly unlikely, but he completely fails to 
appreciate thatthe likelihood of all these excuses occurring (which is necessary for his exoneration) is so incredibly 
unlikely, its laughable. Add that to the fact that Craig couldn't put forward evidence that any of these unique situations 
‘occurred, and this argument becomes preposterous. But the law does not require absolute certainty, and Judge Reinhart 
properly evaluated Dr. Edman’s credibility and credited his detailed testimony, which provides the only logical 
‘explanation for the mention of Tulip Trading Ltd. in documents dated in 2012. Craig offered no expert testimony to 
rebut Dr. Edman 
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(c). History of Craig's lies 

A party’s litigation conduct is relevant to determining bad faith, Costa, 2011 WL 7318760, 
at *5, Even outside the lies told in the context of protecting the bitcoin list, Craig has lied and 
submitted forged evidence to this Court at every opportunity in this litigation. 

In support of his original motion to dismiss this case on personal jurisdiction grounds, Craig 
submitted false testimony claiming no relationship with W&K (ECF No. [12-1], at 2) which was 
directly contrary to his sworn testimony in Australia (ECF No. [83], at 4160-170). In other words, 
Craig was willing to cheat to win. 

Undeterred, again in support of another potentially case-dispositive motion to dismiss the 
amended complaint for forum non conveniens, Craig swore he had “no documents” from “any 
ATO investigation” and if he did, they were “in Australia.” (ECF No. [33-3] at 18). After he lost 
the motion, however, he flipped positions arguing he was “mistaken” and had so many ATO 
documents he shouldn’t have to go to Australia to collect more. (ECF No. [127] at 7.) Again, he 
‘was willing to cheat to win, 

Apparently believing the adage that “the third time is the charm,” Craig submitted two 


forged exhibit 


in support of his motion for judgment on the pleadings. But counsel was forced to 
withdraw those documents when they were exposed as fakes, ECF No. 265, at 6. Again, Craig 
was willing to cheat to win. As this Court has already noted, “[u]nfortunately, the record is replete 


with instances in which the Defendant has proffered conflicting sworn testimony before this 


Court.” /d. at 10, Craig’s testimony and evidence regarding the encrypted file and trust fit this 
unfortunate pattern, 


(@). Craig's post hearing statement confirms Judge Reinhart’s findings 
were correct 


After Judge Reinhart issued the sanction from the bench on August 26, 2019, Craig walked 


16 


902 


USCA11 Case: 22-11150 Document: 41-5 Date Filed: 09/07/2022 Page: 32 of 136 
Case 9:18-cv-80176-BB Document 332 Entered on FLSD Docket 12/16/2019 Page 21 of 35 


out of the courthouse, stepped in the car, and got on a video call with Brendan Sullivan, a journalist 
In that interview, which took place minutes afier receipt of the Court's sanction, he clearly 


adm 


fed that, contrary to the testimony he gave to this Court, he could access his bitcoin, but 
chose not to, Specifically, the article, which has been sworn accurate by Mr. Sullivan (Ex. 3), 
quoted Craig saying: 
Everyone makes me look like a mean [expletive]. I might have been a [expletive], but 
Iwas the [expletive] who was withholding. I could have tanked the market anytime 


in the last 10 years and ran away laughing. I didn’t 


Ex. 1 (emphasis added). As is clear from the context of the i 


terview, Craig's statements 
that he could tank the market meant that he could have done so by flooding the market with biteoin 
—something he could only do ifthe could (contrary to his swom testimony) access the partnership's 


bitcoin hoard.” 


Craig’s deception prejudiced plaintiffs and no lesser sanction would have sufficed 


Craig’s assertion that the sanctions “are improper because there is no evidence of any 


prejudice to Plaintiffs” is wrong because, as explained below, Plaintiffs were prejudiced as a matter 
of law due to Craig’s campaign of lies and forgeries, which demonstrate Plaintiffs cannot have a 


fair trial as Craig won't hesitate to lie to the jury, forge evidence, or otherwise cheat to win. This 


prejudice is especially strong under the unique circumstances of this case where Dave is not 
available to tell the true story, the partnership was purposely kept confidential, and Craig is the 


only person left with direct knowledge of many of the critical facts. But Plaintiffs have also been 


® Further support that he can access the bitcoin if he wants to came in response to Mr. Sullivan's statement that: “But 
how will you actually get the money? . .. now you'll have to break the Tulip Trust to transfer the coins.” Craig 
responded with: “If the court makes an order, I will comply with the order . ..” Ex. 1 (emphasis added). Thus, 
implying that he has the ability to “break” the trust. 
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prejudiced factually because Craig’s failure to comply with discovery has prevented them from 
tracing the partnership's bitcoin that form the core of their claims. 

‘Asa matter of law, a plaintiff is necessarily prejudiced when a defendant falsifies evidence 
or commits perjury. “[T]hose ‘who lie, evade and fail to tell the whole truth obviously enjoy an 
advantage over honest litigants.” Forsherg v, Pefanis, 634 F. App’x 676, 680 (1 Ith Cir. 2015). Indeed, 
allowing a defendant who has “demonstrated comfort with fabricating testimony” to continue to 
defend against a claim “would only provide [such a defendant] with further opportunities to 
subvert the integrity of the judicial process.” Sprint, 83 F. Supp. 3d at 1298; see also Consumer 
Fin, Prot. Bureau v. Morgan Drexen, 101 F. Supp. 3d 856, 875 (C.D. Cal, 2015) (“Based on the 
extent of [defendant's] misrepresentations and falsification of evidence, the Court anticipates that 
[defendant] would continue to deceive the Court, its own trial counsel, and opposing counsel if the 
Court allowed this case to proceed to trial.”); Littler v. Martinez, No. 2:16-CV-00472-JMSDLP, 
2019 WL 1043256 (S.D. Ind. Mar, 5, 2019) (based on defendant's “repeated perjury,” “[tJhe Court 
has no confidence that [defendant] would testify truthfully to the jury”).”"As a result, district courts 
have found that there is “no sanction short of striking of the answer to adequately address the issue 
of fabricated evidence.” See Forsberg v. Pefanis, 634 F. App’x 676, 679-80 (11th Cir, 2015); see 
also McDowell v. Seaboard Farms of Athens, Inc., No. 95-609-CIV-ORL-19, 1996 WL 684140, 
at *2 (M.D. Fla, Nov. 4, 1996) (noting that “federal case law is well established” that dismissal 
and default sanctions are “appropriate” where “a party fabricates evidence purporting to 
> In analogous situations where a litigant has deprived his opponent of evidence, Courts have found that “a specifi 
finding of prejudice is not required ... once the court has found... an intent. to prevent the other party from using 
itin the litigation." Glob. Material Tecks., In. v. Dasheng Metal Fibre Co., No. 12 CV 1851, 2016 WL 4765689, at 
*10 (ND. II. Sept. 13, 2016); See Advisory Committee Note to 2015 Amendment to Fed. R. Civ. P, 37(e). The 
specific prejudice finding isnt required because "the finding of intent 10 deprive the other party ofthe use of certain 
information also supports the inference that the missing information was unfavorable to the party that destroyed it 


‘and thus the further inference that the party who now cannot use the lost evidence has been prejudiced by that loss.” 
i. 
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substantiate its claims”); see also Hosny v. Thiam, No. 13-cv-04103, 2016 WL 10587115, at *1-2 


(N.D. Ga. Aug. 17, 2006) (“[G]iven the egregiousness of [defendant's] conduct in forging 


evidence, the Court concludes an appropriate sanction is to strike his Answer and Counterclaim, 
and to enter default.”), Lesser sanctions are inadequate to deter such misconduct because, “if 
manufactured evidence is merely excluded while the lawsuit continues,” litigants would “infer that 
they have everything to gain, and nothing to lose” by continuing to falsify evidence, Vargas v. 
Peltz, 901 F. Supp. 1572, 1582 (S.D. Fla, 1995). Craig has demonstrated a consistent and repeated 
disregard for truth, honesty, and integrity. And since Craig is the only individual left with first- 
hand knowledge of many of the facts central to Plaintiff's claims, Plaintiffs ability to prove those 
claims has been, and will be, substantially prejudiced due to his lies and forgeries. 

But the prejudice goes further than Craig’s refusal to tell the truth. Craig’s specific 
withholding of the bitcoin list has also prejudiced Plaintiffs. Craig testified to mining over 800,000 
bitcoins while Craig and Dave were operating the Satoshi Nakamoto partnership. The core 
allegation of Plaintiffs complaint is that Craig stole the partnership’s bitcoin after Dave died. (ECF 
No. [83] 7.) If Craig were forced to provide the list of those biteoin, Plaintiffs could trace the 
date and time they moved, what they were spent on, as well as who received them, This could 
help Plaintiff's prove their case in many ways. For example, if the list shows massive transfers of 
bitcoin into Craig’s wallets shortly after Dave's death, it would help establish Craig’s theft 
Alternatively, if the list shows expenditure of bitcoin prior to 2013 to benefit both Dave and Craig 
it would support the existence of a partnership and its ownership of the bitcoin. Furthermore, the 
list would lead Plaintiffs to witnesses, i.e., recipients of bitcoin transferred from (or to) Craig.”* 
2 In fact, as Craig testified he paid for Dave to manage people that created intellectual property April 4, 2019 Depo. 


Trn, 230:2-235:19), these witnesses would likely also have information about the intellectual property Dave and 
Craig ereated together. 
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Of course, these facts would establish the existence of the Satoshi Nakamoto partnership and the 
ownership of the intellectual property that comes with it 

Indeed, Craig has admitted that “the one thing Bitcoin does: more than anything else, it 
provides an immutable evidence trail that is admissible in court.””* To be sure, tracing bitcoin for 
insight gleaned from its movement is a significant industry in the cryptocurrency space. See e.g. 
Chainalysis, hitps://www.chainalysis.com/ (providing insight into bitcoin movement and tracing). 

Craig’s refusal to provide the bitcoin list has therefore prevented Plaintiffs from engaging 
experts to track these movements and potentially prove these facts or others. 

Of course, Craig claims that the bitcoin have never moved on the blockchain — i.e. that he 
has never spent them. As an initial matter, this assertion should be disregarded, Craig is a proven 
perjurer and his testimony cannot be trusted. But most importantly, his refusal to supply the list 
must support the inference that its disclosure would show information, including movement, that 


would help prove Plaintiff's case. See Glob. Material Techs., Inc., 2016 WL 4765689, at *10. In 


fact, as described above, it’s easy to see how disclosure of this list could be detrimental to Craig's 


defense of this case. 


But even if Craig’s testimony were true (it’s not), and he hasn’t moved any of the biteoin 
(he has), his refusal to provide the list is still prejudicial because the list would still contain helpful 
information, For example, it would show exact date and times each of the bitcoins were mined. 
This information could be helpful in showing Dave's active participation, or Craig's non- 
participation. Furthermore, there are many advanced techniques to differentiate the manner in 
which unmoved bitcoin were mined that could help identify whether all the bitcoin were mined by 
the same source and potentially where those bitcoin were mined, Indeed, Craig can't deny this 


% Craig Wright, Immutable Evidence, February 16,2019 Medium.com post, available at 
bnups:/medium,com/predict/immutable-evidence-386b60833 123 
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because he suggested just such a method to try and reconstruct his holdings. (ECF No. [264] at 17- 
23.) 

Finally, Plaintiff have been prejudiced because, as admitted by Craig, Bitcoin's unique 
design means that once he identifies the bitcoin, Plaintiffs could enlist the Court's help to obtain 
it back: 

But the thing to imagine here is a world where blackmail or cybercrime creates a 

scenario where the victim can quickly freeze bitcoin or require the rightful 

implementation. The thief will want to give back the bitcoin because there 
bea record. If they don’t return it and they spend it on an exchange knowing that 


it’s already subject to a freezing order, AML and KYC laws will link their 
identity indelibly in a manner that can be used as evidence in a court, 


Craig Wright, _https://craigwright.net/blog/bitcoin-blockchain-tech/bitcoin-is-anything-but- 


anonymous/ (emphasis added), His refusal to identify the bitcoin, however, prevent Plaintiff from 
tracing it forward. 


In sum, Craig lied and submitted forged evidence in an effort to prevent Plaintiffs from 


pursuing the core elements of their case. As articulated by Judge Reinhart “Craig has a Dr. Wright 
has a substantial stake in the outcome of the case. If Plaintiffs succeed on their claims, Dr. Wright 
stands to lose billions of dollars. That gives him a powerful motive not to identify his bitcoin.” 
Craig has “demonstrated comfort with fabricating testimony,” so allowing him to continue 
defending against Plaintiffs’ claims would simply serve to provide Craig “with further 
opportunities to subvert the integrity of the judicial process.” See Sprint, 83 F. Supp. 3d at 1298, 
Accordingly, no remedy other than striking Craig’s pleadings is appropriate under these 


circumstances, 


D. The sanctions relate to Craig's conduct and do not violate due process 


Judge Reinhart specifically found that Craig willfully withheld evidence critical to 


Plaintiffs’ claims in violation of multiple discovery orders and “intentionally submitted fraudulent 
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documents to the Court, obstructed a ju 


ial proceeding, and gave perjurious testimony.” (DE 
277, at 28.) Craig nonetheless argues that the sanctions imposed violate his due process rights 
because “[tJhere is no nexus between the single, narrow discovery issue before the Magistrate 
[Judge] and the broad sanctions the Order purported to impose through the Deemed Facts.” (DE 
311, at 9.) That assertion is demonstrably false. Judge Reinhart specifically—and correctly — 


found that the sanctions not only relate to the evidence Craig has improperly withheld, but that 


“[njo lesser sanction would suffice.” (DE 277, at 16, 27-29.) 
() The withheld evidence is relevant to the issues affected by the sanctions 
‘A district court’s exercise of its broad discretion to impose sanctions under Rule 


37(b)(2)(A) and manage its affairs does not violate due process unless the sanctions are not “just” 


or “specifically related to the particular el 


which was at issue in the order to provide discovery.” 


Ins. Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 707 (1982).2" In further 


explaining the requirement that the sanction be “related to the particular claim,” the Court said that 
the power to issue a default judgment under Rule 37 


was permissible as an expression of the undoubted right ... to create a presumption of 
fact as to the bad faith and untruth of an answer begotten from the ... failure to produce 
the proof ordered, The preservation of due process was secured by the presumption 
that the refusal to produce evidence material to the administration of due process was 
but an admission of the want of merit in the asserted defense.” 


Id. at 705 quoting Hammond Packing Co. v. Arkansas, 212 U.S. 322 (1909). In essence, 
the Supreme Court found that due process was protected if the failure to produce the discovery 


ordered could support the negative inference that, had the discovery been produced, it would have 


© Craig does not (and could not) argue that the sanctions imposed by Judge Reinhart are not just. And of course, it 
was. Craig was “warmed of a possible sanction.” Ins. Corp. of Ireland, 456 U.S. at 708. And “{cJonfronted with 
continued delay and an obvious disregard of its orders, the trial court's invoking of its powers under Rule 37 was 
clearly appropriate.” Jd. Moreover, the Court’s finding that Plaintifis own half the Bitcoin and intellectual property 
‘was nota frivolous claim” as ample evidence supports this finding including Craig's own admission that he and Dave 
were “partners.” fd; (ECF. [83-2], at 2). Further, Craig had “ample warning that a continued failure to comply with 
the discovery orders would lead to the imposition of this sanction.” fd 
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undermined that party’s defense. See id. Thus, “[dJue process is violated only if the behavior of 
the defendant will not support the Hammond Packing presumption. Id. (emphasis added). Finally, 
once the Hammond Packing presumption is met, a severe sanction isn’t problematic. /d. (“t]hat a 


particular legal consequence . . . follows from [the sanction}, does not in any way affect the 


appropriateness of the sanction.”) 


(ii) The sanctions meet the Hammond Packing presumption and specifically related to 
the claim at issue in the litigation 


As discussed above, Craig’s failure to provide the bitcoin list supports the negative 
inference that had he produced the list, it would have undermined his defense and shown Dave 


owned half the bitcoin. As discussed above, it’s easy to see how. For example, the list could have 


shown massive transfers of biteoin occurring shortly after Dave's death, thus supporting Craig’s 
theft and providing a mechanism to trace the bitcoin. Additionally, it could show joint access to 
the bitcoin if transactions were initiated to benefit both Craig and Dave. Of course, these facts 
would establish the existence of the Satoshi Nakamoto partnership and the ownership of the 


intellectual property that comes with it. This is completely in line with Judge Reinhart’s finding 


that Craig's “conduct has prevented Plaintiffs from obtaining evidence that the Court found 


relevant to Plaintiffs’ claim that Dr. Wright and David Kleiman formed a partnership to develop 


Bitcoin technology and to mine bitcoin.” (Order at 27-28 (emphasis added).) This evidence was, 
in fact, highly relevant to Plaintiffs’ claims and the loss of that evidence is highly prejudicial to 
Plaintiffs’ claims. 

Thus, Judge Reinhart’s sanction, finding that Craig’s failure to produce the list merits a 
sanction establishing that (i) the partnership existed, that therefore (ii) half the bitcoin and 


intellectual property belonged to the partnership, and that therefore (iii) any affirmative defenses 
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inconsistent with those facts must be stricken — easily satisfies the Hammond Packing 
presumption, 


(ili) Craig waived the right to challenge the relationship between the discovery order 
and the sanctions 


Asseen from above, Craig’s “due process” argument is simply a repackaging of his original 


argument that evidence of his bitcoin holdings is not relevant to Plaintiffs’ claims. However, the 
Court expressly rejected that argument in an order read into the record by Judge Reinhart more 
than eight months ago. (See DE 124, at 20:2-23:7.) Under Rule 72(a), a party has fourteen days 
to object to an ordered issued by a Magistrate Judge. See Fed. R, Civ, P. 72(a). Because Craig 
failed to do so, he has waived any argument that the evidence is not relevant to Plaintiffs’ claims, 
See Perez v. New Auto Image Mktg., Inc., No. 15-cv-21893, 2016 WL 7540272, at *2 n4 (S.D. 
Fla, May 20, 2016) (party that “failed to object to [the Magistrate Judge’s] ruling” had “waived 
his ability to present evidence” relating to a particular issue where the Magistrate Judge had denied 


the party’s motion to compel production of evidence concerning that issue).”* 


E. Craig's conduct is consistent with conduct for which courts impose terminating 


As mentioned above, the severity of the sanction does not cause it to violate due process. 
Ins. Corp. of Ireland, 456 U.S. at 705, (“t]hat a particular legal consequence... follows from [the 


sanction], does not in any way affect the appropriateness of the sanction.”) 


Although Rule 72(a) cancers the amount of time that apart has to object toa “written order” issued by a Magistrate 
Judge, *{a}n oral order read into the record by the magistrate will satisfy this requirement." Jn re Gabapentin Patent 
Litig. 312 F. Supp. 2d 653, 658 (D.NJ. 2004) (quoting Fed. R. Civ. P.72(a) advisory committee notes). Crag did 
not object to that order, or any ofthe other orders requiring Craig to produce evidence of bitcoin holdings. (See ECF 
No. [166] (denying Craig's motion for protective order): ECF No. [217] (grating motion to compel). Furthermore, to 
the extent there wasn't a written order by Virtue of the oral order read into the record, that oral order clearly became 
‘writen when the Court entered ECF No, [212] (granting Plaintiffs’ motion to compel production of Craig's biteoin 
holdings “in accordance with the Court’ prior orders") 
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Nonetheless, Craig’s conduct during these proceedings demonstrates that he is willing to 


go to great lengths—“including submitting incomplete or deceptive pleadings, filing a false 


declaration, knowingly producing a fraudulent trust document, and giving perjurious testimony at 


the evidentiary hearing"—to prevent Plaintiffs from obtaining evidence relevant to their claims, 


(DE 277, at 27.) This conduct, which the Court appropriately found to be “antithetical to the 


administration of justice,” (id., at 28), is more than sufficient to support an inference that Craig 
lacks any meritorious defense to Plaintiffs’ claims, See Ins. Corp. of Ireland, 456 U.S. at 705-06 
("Due process is violated only if the behavior of the defendant will not support” the “presumption 
that the refusal to produce evidence material to the administration of due process was but an 
admission of the want of merit in the asserted defense.” (citations omitted)). Indeed, courts in this 
Circuit have imposed terminating sanctions for less egregious conduct.” Accordingly, the Court 
should readily reject Craig's assertion that the non-default sanctions imposed by Judge Reinhart 


violate due process. 


Judge Reinhart did not rely on Hearsay 


Craig argues that Judge Reinhart “improperly relied on inadmissible hearsay 


in support 
of his sanctions Order. More specifically, Craig contends that the “metadata that plaintiffs’ expert 
claims to have extracted from documents produced by [him]” is hearsay. Craig's argument lacks 
any met. 

Metadata is not hearsay. Ist Fin, SD, LLC v. Lewis, No. 11-CV-00481-MMD, 2012 WL 


4761931, at *2-3 (D. Nev. Oct. 5, 2012) (holding that metadata “cannot be excluded as hearsay”); 


® See, e.g. Farsherg v: Pefanis, 634 F. App'x 676, 679-80 (Ith Cit. 2015) (striking answer where defendant forged 
affidavit): Sprint Sols, Inc, v. Fils-dmie, 83 F. Supp. 3d 1290, 1295-98 (S.D. Fla. 2015) (imposing default where 
defendants provided false testimony); Costa v- Datapro, Inc, No. 10-cv-23172, 2011 WL 7318760, at *6-9 (S.D. 
Fla, Aug. 5, 2011) (striking answer where defendant misrepresented facts at deposition and claimed he could not 
produce his own bank records); Hosny v. Thiam, No. 13-cv-04103, 2016 WL 10587115, a *1-2 (N.D. Ga. Aug. 17, 
2006) (same, where defendant fabricated evidence) 
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CA, Inc. v. Simple.com, Inc., 780 F. Supp. 2d 196, 224 (E.D.N.Y. 2009) (same, and explaining that 
“a party opposing computer generated data must put forth more than mere assertions of 
tampering”); see also United States v. Lizarraga-Tirado, 789 F.3d 1107, 1110 (9th Cir. 2015) 
(holding that a “tack placed by the Google Earth program and automatically labeled with GPS 
coordinates isn't hearsay” and joining other circuits in the rule that “machine statements 
aren't hearsay”); The Sedona Conference Commentary on ESI Evidence & Admissibility, 9 
Sedona Conf. J. 217, 224 (Mar. 2008) (“System metadata does not constitute ‘hearsay,’ at least not 
under the Federal Rules of Evidence, because system metadata is generated by a computer without 
human assistance,”) 

Indeed, the metadata in question is not something that Plaintiffs or their expert created, 
Instead, as the undisputed evidence at the hearing demonstrated, the metadata is part of, and was 
extracted from, documents produced by Craig. (ECF No. [264] at 122, 127-28.) Stated differently, 
the metadata was produced by Craig as part of the documents itself, and it was simply made 
readable through generally accepted means by Plaintiffs’ expert. Id 

Craig never disputed the metadata in question came from the documents he produced, 
some of which he submitted with sworn a declaration of authenticity. Ex.2. Indeed, he was quite 
conversant with metadata generally and how the metadata was extracted from the documents he 
produced. ECF No. [236] at 38, Dr. Edman 


milarly explained what metadata is, and how it was 


extracted from the documents produced by Craig. (ECF No. [264] at 122:2-6). No contrary 
evidence was presented 
There is also no dispute that the metadata of Craig’s documents demonstrate the documents 


were altered prior to their production by Craig, In fact, when confronted with the metadata, Craig 


did not deny the documents had been altered, Instead, he claimed that unnamed people who were 
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‘trying to force [his] companies into liquidation” had “hacked” his computer. (ECF No. [236] at 
53:1-3, 54:24). As Judge Reinhart observed in his Order, this claim is not believable: 

When confronted with evidence indicating that certain documents had been 

fabricated or altered, [Dr. Wright] became extremely defensive, tried to sidestep 

questioning, and ultimately made vague comments about his systems being hacked 

and others having access to his computers, None of these excuses were corroborated 

by other evidence. 

Judge Reinhart further observed that Dr. Wright was not “writ[ing] on a clean slate” and, 
quoting this Court, observed that the “record is replete with instances in which the Defendant has 
proffered conflicting sworn testimony before this Court.” Order at 20, 

Ironically, Defendant tries to turn these undisputed facts on their head and argues that 
because the metadata was “altered and manipulated,” it renders it inadmissible hearsay. 


Specifically, Defendant states that “having ‘established” that the documents [produced by Craig] 


contain altered metadata, there is simply no way that plaintiffs could simultaneously establish that 


the metadata was trustworthy.” Not surprisingly, Defendant has not come forward with any 
authority for the novel proposition that if he produces evidence that is later demonstrated to have 
been falsified by him, that evidence must deemed “untrustworthy” and inadmissible “hearsay.” 

Simply stated, the metadata admitted by Judge Reinhart is evidence that Defendant's 
document production is replete with forgeries and fraud. It is “trustworthy” for that purpose — and 
it is certainly not inadmissible hearsay. 


G. Public Addresses 


At the evidentiary hearing, Craig’s testified that “there are no public addresses in the 
Bitcoin system” (ECF No [236] at 9:23), that “[tJhere are no public addresses at all in Bitcoin” (id. 
at 10:8-9), that “[pJublic addresses don't exist” (id. at 10:16), and that referring to public addresses 


would be “like saying: how do unicorns relate to this Court.” Id. at 10:18-19. 
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Incredibly, however, Craig’s objection now admits that public addresses are relevant as 
one of the “only four ways to identify a list of Bitcoin holdings” is to use “a list of public 
addresses.” Objection at 22. The objection then goes on to accuse Judge Reinhart of having “a 
lack of understanding of how Bitcoin works” and creating “a distinction without a difference” 
because his Order “attempt[s] to split hairs and distinguish between ordering a list of Bitcoin 
addresses anda list of bitcoin holdings.” /d. But Judge Reinhart’s comments on “public addresses” 
were all meant to address the fact that (i) Craig understood his obligation was to disclose his bitcoin 


holdings however that was to be accomplished, that (ii) if public addresses were irrelevant, Craig 


should have raised that issue earlier, that (iii) the Court had not, in fact, even used the term “public 


address” when giving the original order — and that therefore (iv) Craig was acting in bad faith by 
refusing to provide the information he knew he had to give.*” 


H. This Court should uphold Judge Reinhart’s sanctions under its inherent power 


ent 


Judge Reinhart found that the “sanctions otherwise available under Rule 37 are sui 


to address Dr. Wright's behavior, so the Court would not impose additional sanctions ever 
were to invoke its inherent power.” Order at 12, n9 (emphasis added). To the extent this Court has 
any hesitation at affirming Judge Reinhart’s sanctions under Rule 37 (it shouldn’t), it has the power 
to, and should, impose identical sanctions (or more severe ones) under its inherent power, 
Chambers v. NASCO, Inc., 501 U.S. 32, 46 (1991) (holding that the power to impose sanctions 


under the Fed. R. Civ. P, don’t “displace” a federal court's “inherent power to impose sanctions 


for bad-faith conduct,” a power that “extends to a full range of litigation abuses."); see also Eugle 


Hosp. Physicians, LLC v. SRG Consulting, Inc., 561 F.3d 1298, 1306 (1 Ith Cir, 2009) (not 


1g that 


® Viewed in ths light, the filing insults its own filer by stating, in no uncertain terms, that Craig demonstrates “a lack 
‘of understanding of how Bitcoin works" by claiming that “public addresses" are useless when, infact, they are one of 


the “only four ways to identify a list of Bitcoin holdings." fd. at 22. 
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“[a] court may impose sanctions for litigation misconduct under its inherent power,” and 
explaining that “(t]he key to unlocking a court's inherent power is a finding of bad faith”. 
CONCLUSION 
Judge Reinhart and this Court are faced with a litigant that has no respect for the authority 
of the Court, or for the fair administration of justice. He has lied throughout this case and, now 
caught, cloaks himself in the blanket of “due process.” He still does not admit what he did and 
this Court should not have any illusion that his conduct, if not severely punished, will not be 
repeated again, As Judge Reinhart found, “[nJo lesser sanction would suffice.” Order at 28. This 
is what's necessary to “deter others from engaging in similar conduct; and (4) penalize the 
offending party or attomey.” Steward, 306 Fed. Appx. at 529. 
Judge Reinhart gave Craig every opportunity to show that his admitted violation of the 
Court's Order was due to the impossibility of compliance. He failed to meet that burden, 
Craig was sanctioned harshly, but fairly. Craig’s Objections should be overruled in their 
entirety. 
Dated: December 16, 2019 Respectfully submitted, 
s/Velvel (Devin) Freedman 
Velvel (Devin) Freedman, Esq. 
ROCHE FREEDMAN LLP 
200 S. Biscayne Blvd. 
Suite 5500 


Miami, Florida 33131 
vel@rochefreedman.com 
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generated by CM/ECF. 


Z ‘| (Devin) Freedman. 
Velvel (Devin) Freedman 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


Case No. 18-cv-80176-BLOOM/Reinhart 


IRA KLEIMAN, et al., 


Plaintiffs, 
v. 
CRAIG WRIGHT, 
Defendant. 


ORDER 

THIS CAUSE is before the Court upon Defendant Craig Wright’s Objection to Magistrate 
Order “Deeming” Certain Facts Established and “Striking” Certain Affirmative Defenses (the 
“Objection”), See ECF No. [311]. The Court has reviewed the Objection, the opposing and 
supporting submissions, the record and applicable law, and is otherwise fully advised. For the 
reasons that follow, Defendant’s Objection is sustained in part and overruled in part. The 


Magistrate Judge’s Order, ECF No. [277], is vacated in part. 


I. BACKGROUND 

The factual background giving rise to this action has been set forth previously in prior 
opinions issued by this Court and are incorporated by reference, See e.g. ECF No. (68). 

Pursuant to 28 U.S.C. § 636 and this District's Magistrate Judge Rules, all discovery 
matters in this action were previously referred to the Honorable Bruce E. Reinhart. See ECF No. 
[21]. The proceedings relevant to the present appeal relate to a discovery dispute, initiated when 
the Plaintiffs sought to identify the bitcoin owned and controlled by the Defendant (herein referred 


to as Defendant’s “Bitcoin Holdings”), and are as follows: 
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a. Plaintiffs’ 


st Set of Interrogatories 

On July 31, 2018, Plaintiffs served their First Set of Interrogatories, requesting Defendant 
identify the “public keys and public addresses” for any cryptocurrency he currently or previously 
owned. ECF No. [91-2], at 8, Defendant objected to the discovery request as “irrelevant, grossly 
overbroad, unduly burdensome, harassing and oppressive, and not proportional to the needs of the 
case.” ECF No, [91-2], at 14-19. The Defendant, however, did not object in his discovery responses 
that the information sought was impossible to produce. See generally ECF No. [91-2]. 

‘A discovery hearing to resolve these respective objections was scheduled before Judge 
Reinhart on February 20, 2019. ECF No. [90]. In the parties’ Joint Discovery Memorandum, 
Defendant argued that the Plaintiffs’ requests were disproportionate to the needs of the case 
because they sought all documents relating to any bitcoin transactions by him between 2009 and 
2014. ECF No. [92], at 3-4. The Defendant represented, however, that he “stands ready to produce 
documents in his possession, custody, or control that relate to David [Kleiman], any trust in which 
David [Kleiman] was a trustee or beneficiary, and W&K Info Defense Research, LLC.” Id. At the 
hearing, the Court directed the Plaintiffs to identify the starting date and seek production of 
Defendant's Bitcoin Holdings on that date, and then use the Bitcoin evidence trail to trace forward 
from there. ECF No. [123], at 120-123. The Defendant did not object in his discovery responses 
that the information sought was impossible to produce. 

b. Plaintiffs? Second Set of Requests for Production 

On January 17, 2019, Plaintiffs served a Second Set of Requests for Production on 

Defendant. ECF No. [92-5], at 13-30. In Request No. 1 of the Second Set of Requests for 


Production (herein referred to as “Request No. 1”) Plaintiffs sought “[alll documents or 
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communications that provide and/or estimate the value of your cryptocurrency holdings. This 
includes, but is not limited to, loan applications, financial statements, tax returns, life insurance 
applications, financing agreements, sale papers, assignment contracts, etc.” ECF No. [92-5], at 18. 
Defendant objected to Request No. 1 on relevance, over-breadth, harassment, and 
disproportionality grounds. ECF No, 114-1], at 5-7. Defendant again did not object in his 
discovery responses that the information sought was impossible to produce. See generally id. 

Another discovery hearing was thereafter scheduled. ECF No. [104]. In the parties’ pre- 
hearing Joint Discovery Memorandum, they indicated that Request No. 1 was still in dispute. ECF 
No. [109], at 7. The discovery hearing was held on March 6, 2019. ECF Nos. [110], [122]. At the 
hearing, the parties deferred the issues surrounding Request No. 1 to the next discovery hearing 
after the Plaintiffs represented that they were revising the scope of time referenced in Request No. 
1. ECF No, [122], at 56-62. Defendant again did not argue that the information sought was 
impossible to produce. The Court scheduled another discovery hearing for March 14, 2019. 

c. The March 14, 2019 Discovery Hearing 

In the Joint Discovery Memorandum for the March 14 discovery hearing, Plaintiffs 
represented that they had limited Request No. 1 to “produce any documents that existed as of 
12/31/13 which estimate the value of Defendant’s bitcoin holdings,” arguing that such information 
‘was relevant to trace the assets of the alleged partnership between David Kleiman and Defendant, 
ECF No, [114], at 3. Defendant argued that the request was still “overly broad, unduly burdensome 
and harassing by seeking such personal financial information such as loan applications, financial 
statements, tax returns, life insurance applications, etc.” Id, The Defendant did not object, 
however, that the discovery was impossible to produce. See generally id. 


‘At the hearing the Plaintiffs argued that the information sought in Request No. 1 was 
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necessary to establish the universe of bitcoin that was mined during the alleged partnership 
between David Kleiman and Defendant. ECF No. [124], at 18-19. Plaintiffs ultimately agreed that 
what they were seeking was “a listing of all the bitcoin that was owned [by Dr. Wright directly or 
indirectly] on December 31, 2013.” Id. at 20:21-25. Plaintiff reiterated that “it’s just an attempt to 
find the partnership’s assets.” Id. at 19:7-8. At the hearing, the Defendant conceded that the 
information sought was relevant, but objected to its production on the basis of proportionality and 
potential undue burden, Id. at 21:6-10. 

‘At that time, Defendant admitted that a list of public addresses would “identify Craig 
‘Wright as being the owner of those addresses, which sort of like opens the door to, you know, a 
Jot of financial information, and without any evidence that all of those — or what portion of those 
David Kleiman had an interest in.” Id. at 21:17-22. Based on this representation, the Court ruled 
that Plaintiffs were entitled to a list of Defendant's bitcoin holdings, but granted Defendant leave 
to file a motion for protective order based on undue burden, Id, at 22-23. At this hearing, the 
Defendant did not argue that the information sought was impossible to produce. 

d. Defendant's April 4, 2019 Deposition 

The Defendant was deposed on April 4, 2019. During his deposition, he testified that a 

trust called the Tulip Trust was formalized in 2011 (“Tulip Trust 1"), but that Tulip Trust I never 


owned or possessed private keys to bitcoin addresses. ECF No. [270-1], at 22. Defendant also 


refused to answer questions about how much bitcoin he mined in 2009-2010. The parties raised 
this issue with Judge Reinhart, who deferred ruling on the issue. ECF No. [137], at {1 (“The 


request to compel Dr. Wright to disclose the amount of bitcoin he mined during 2009 and 2010 is 


denied without prejudice. The Court will revisit this issue after the parties brief whether production 


of a list of Dr. Wright’s bitcoin ownership would he unduly burdensome.”). 
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e. April 11, 2019 Discovery Hearing 

Another discovery hearing was held on April 11, 2019. ECF No. [142]. During this hearing, 
Judge Reinhart required the Defendant file a motion for protective order regarding Plaintiffs’ 
request for a list of his Bitcoin Holdings no later than April 19, 2019. ECF No. [146], at 38-39. 

Pursuant to the Magistrate Judge’s instructions, the Defendant timely filed a sealed motion, 
ECF No. [155]. In that Motion, the Defendant represented that he did “not have a complete list of 
the public addresses that he owned as of any date.” Id, at 1. He also argued that the creation of 
such a list would be unduly burdensome. Id, Beyond identifying himself as the miner for the first 
70 blocks of the bitcoin blockchain, and providing the public addresses for those blocks, the 
Defendant also claimed that he did not know any other bitcoin public addresses. Id. The Defendant 


represented that in 2011, he transferred ownership of all of his Bitcoin into a blind trust, of which 


he was not a trustee or a beneficiary. Id, at 2. Defendant also claimed that he did not “know any of 
the public addresses which hold any of the bitcoin in the blind trust . . . and cannot provide any 
other public addresses.” Id. Thus, Defendant maintained that as of December 31, 2013, all of his 
bitcoin had already been transferred into the blind trust, and therefore are owned by the trusts, not 
the Defendant himself, 1d. 

Judge Reinhart denied the Defendant's Motion, finding Defendant's assertion that the 
production of a complete list of his public addresses he owned as of December 31, 2013 was unduly 
burdensome to be unsupported by the facts. ECF No. [166], at 2. The Court further stated that the 


Defendant “does not argue undue burden, he argues impossibility,” and noted that “[t]he argument 


that Dr. Wright 


capable of providing an accurate listing of his current or historical bitcoin 


holdings was never presented in any of the prior hearings before this Court.” Id. at 2-3. 
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Judge Reinhart then ordered the Defendant provide (1) a sworn declaration identifying the 
name and location of the blind trust, the name and contact information for the current trustee and 
any past trustees and the names and contact information of any current or past beneficiaries; (2) a 
copy of any and all documents relating to the formation, administration, and operation of the blind 
trust, accompanied by a sworn declaration of authenticity; (3) all transactional records of the blind 
trust, including but not limited to any records reflecting the transfer of bitcoin into the blind trust 
in or about 2011, accompanied by a sworn declaration of authenticity; and (4) ordered the 
Defendant execute any and all dacuments, or other legal process, necessary to effectuate the release 
of documents in the possession, custody, or control of the trustee, Id. at 4. 

In his attempts to comply with Judge Reinhart’s Order, the Defendant provided a swom 
declaration, in which he stated that he had met with his counsel and provided them “with additional 
details and clarity regarding trusts that I settled that hold or held Bitcoin that I mined or acquired 
on or before December 31, 2013.” ECF No. [222], at § 3. Defendant further affirmed that he had 
mined bitcoin in 2009 and 2010 directly into a trust in Panama, that there were no transactions 
related to that bitcoin, and that he later “transferred the encrypted files that control access to these 
Bitcoin in 2011, as explained below.” Id. 4 4. In June 2011, the Defendant represented that he 
consolidated “the Bitcoin [] mined with Bitcoin that [he] acquired and other assets.” Id. $5. 
Defendant claims that “{iJn October 2012, a formal trust document was executed, creating a trust 
‘whose corpus included the Bitcoin that [he] mined, acquired and would acquire in the future, The 
name of that trust is Tulip Trust. It was formed in the Seycelles {sic].” Id. Defendant then identified 


the trustees of Tulip Trust I as (1) COIN Ltd. UK,' (2) Uyen Nguyen, (3) Dr. Wright, (4) David 


* Dr. Wright is the contact person for COIN Ltd. UK. 
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Kleiman, (5) Panopticrypt Pty. Ltd,? and (7) Savannah Ltd.* Id. ¢ 6. Dr. Wright is the contact 
person for COIN Lid. UK. The contact person for Panoptycript Pty. Ltd. is Defendant's wife. The 
contact person for Savannah Ltd, is Denis Mayaka. Id. €¥ 9-12. Defendant further affirmed that 
the beneficiaries of Tulip Trust I are Wright International Investments Ltd. and Tulip Trading Ltd. 
Defendant is the point of contact for both of the beneficiaries. Id. $f] 13-14, Defendant then asserted 
for the first time that “[a]ccess to the encrypted file that contains the public addresses and their 
associated private keys to the Bitcoin [] mined, requires myself and a combination of trustees 
referenced in Tulip Trust I to unlock based on a Shamir scheme.” Id, at § 23. 
The Defendant's affidavit also outlined the structure of the second Tulip Trust (“Tulip 
Trust II”). Defendant admitted that he and his current wife are the beneficiaries to Tulip Trust II. 
Id, at {9 19-20. At that time, Defendant provided a limited number of documents related to the 
trust, According to the Plaintiffs, Defendant “produced two sworn statements, copies of various 
trust instruments, and a statement from the purported trustee re-attaching a trust instrument.” ECF 
No. [210], at 3. The documents, however, apparently did not identify the specific bitcoin that were 
transferred into the blind trusts, nor did they indicate what the blind trusts have done with the 
bitcoin since their transfer. Id. Defendant claimed that he “produced trust formation documents 
along with a sworn declaration of authenticity,” as well as “documents reflecting the use of bitcoin 
rights from the trust to support research and development by his Australian entities.” ECF No. 
[211], at 3, Defendant did not produce any documents related to the administration and operation 
of the blind trust as ordered by the Court, See ECF No, [166]; ECF No. [197] at 4, fn 1. 
f. Plaintiffs’ Motion to Compel 
(On June 3, 2019, Plaintiffs filed a Motion to Compel Defendant to Comply with this 


> The contact person for Panoptycript Pty. Ltd. is Dr. Wright's wife 
>The contact person for Savannah Ltd. is Denis Mayaka. 
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‘Court’s Orders Directing Him to Produce a List of the Bitcoins He Held as of December 31, 2013. 
ECF No. [197] (the “Motion to Compel”). In the Motion to Compel, Plaintiffs sought an order 
from the Court imposing sanctions under Federal Rule of Civil Procedure 37, and to order the 
Defendant to provide a swom statement identifying the public addresses of the bitcoin transferred 
into the Tulip Trusts, to provide transactional records and communications relating to the trusts, 
and to sit for a renewed deposition. Id, at 6, Plaintiffs specifically requested that should the 
Defendant continue to refuse to comply with the Court’s Orders, that the Court deem all of Dr. 
Wright’s holdings in the Tulip Trust to be joint property belonging to both the Defendant and 
David Kleiman. ECF No. [210], at 6. 

In his Response in Opposition to the Motion to Compel, Defendant conceded that he did 
not comply with the Court's Order. ECF No. [204]. However, for the first time, Defendant argued 
in these discovery proceedings that compliance with the Court’s Order was “impossible.” ECF No. 
[204]. Moreover, in this Response, Defendant claimed that information necessary to comply with 
the Court’s Order was in Tulip Trust I in an encrypted file protected by a “Shamir’s Secret Sharing 
Algorithm.”* ECF No, (204), at 5. Defendant then represented that he could not decrypt the “outer 
level of encryption” because he did not have all of the necessary keys, and represented that the 
encryption keys needed were “distributed to multiple individuals through the [blind] trusts” and 
“he alone does not have ability to access the encrypted file and data contained in it.” Id, 

A held was hearing on June 11, 2019 on the Motion to Compel. ECF No. [221]. At the 
hearing, Plaintiffs’ counsel presented the Court with the Defendant's earlier deposition where he 
denied ever putting bitcoin into a trust and denied putting any private keys into the Tulip Trust, 
which was contrary to the position the Defendant was now taking in his Opposition to the Motion 


“ An algorithm created by Adi Shamir to divide a secret, such as a private encryption key, into multiple 
patts. ECF No. [277], at 10. 
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to Compel. ECF No. [221], at 8-9. The Court once again gave the Defendant an opportunity to 
“produce a complete list of all bitcoin that he mined prior to December 31, 2013,” and entered an 
Order to Show Cause why it should not certify a contempt of court to the District Judge. ECF No, 
[217]. An evidentiary hearing was scheduled for June 28, 2019. 

9. Evidentiary Hearing 

‘On June 28, 2019, a two-day evidentiary hearing began before Magistrate Judge Reinhart, 
The Court heard from three witnesses (1) the Defendant, (2) Steven Coughlan a/k/a Steve 
Shadders, and (3) Dr. Matthew Edman, ECF Nos. [236], [264]. Plaintiffs also submitted excerpts 
from the depositions of Jonathan Warren and Dr, Wright. ECF Nos. (261], [270]. The Magistrate 
Judge also heard oral argument on August 26, 2019, 

During the Defendant’s testimony, the Defendant testified that it was impossible to comply 
with the Court’s Orders regarding his Bitcoin Holdings due to the Shamir Scheme implemented 
related to the encrypted file, Defendant also claimed that he enlisted the now deceased David 
Kleiman to implement and carry out these safeguards. ECF No. [236], at 125:15-126:23, He 
testified that to decrypt the outer most layer of the encryption he needed eight “key slices,” of 
which he presently only has seven in his possession, Id, at 125. It was the Defendant’s position 


that he simply could not produce a list of his Bitcoin Holdings even if he wanted to, Id. at 14:8 


14, Judge Reinhart did not find the Defendant's testimony to be credible, and his testimony and 
demeanor did not impress Judge Reinhart as someone who was “telling the truth.” ECF No, [277], 
at 19, 

Steven Coughlan a/k/a Steve Shadders (“Shadders”) testified as to his effort to apply the 
filter criteria to identify the Defendant's Bitcoin Holdings. Judge Reinhart found Shaders’ 


testimony to be credible and worthy of belief, ECF No. [277], at 18. Judge Reinhart found that 
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employing Shadders to identify the Bitcoin Holdings demonstrated a “good faith attempt” by the 
Defendant to comply with the Court's Order. However, Judge Reinhart found that this finding 
‘warranted little weight in light of the Defendant’s conduct. Id. Finally, Matthew Edman testified 
about alleged alterations in the documents produced by the Defendant during discovery. 

h. The Order on the Motion to Compel 
On August 27, 2019, Judge Reinhart issued his Order on Plaintiffs’ Motion to Compel, 
ECF No, [277] (the “Order”). In the Order, he found that the Defendant had not met his burden of 
proving by a preponderance of the evidence that he was unable to comply with the Court’s Order, 
and thus Rule 37 sanctions were warranted.’ As one of those sanctions, the Magistrate Judge held 
that for the purposes of this action the following facts were deemed established: 


(1) Dr. Wright and David Kleiman entered into a 50/50 partnership 
to develop Bitcoin intellectual property and to mine bitcoin; 


(2) any Bitcoin-related intellectual property developed by Dr. 
Wright prior to David Kleiman’s death was property of the 
partnership; 


(3) all bitcoin mined by Dr, Wright prior to David Kleiman’s death 
(“the partnership’ bitcoin”) was property of the partnership when 
mined; and 


(4) Plaintiffs presently retain an ownership interest in the 
partnership’s bitcoin, and any assets traceable to them. 


ECF No, [277], at 16 (herein referred to as the “Deemed Facts”). The Magistrate Judge also struck 


several of the Defendant's affirmative defenses, including: Third Affirmative Defense (Good 


>The Court notes that although the Defendant was ordered to produce all documents related to the blind 
trust by May 9, 2019, ECF No. [166], the Defendant had still failed to timely produce all documents that 
he had in his possession as of the evidentiary hearing date. In fact, as late as January 6, 2020, it was the 
Plaintiff who advised the Court that the Defendant produced another document purportedly related to the 
blind trusts, ECF No. [369]. Plaintiffs advise that the Defendant has not provided any explanation as to the 
document’s late disclosure. ECF No. [367]. At the status conference on January 9, 2020, Plaintiffs also 
called into question the document's authenticity. 
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Faith); Fourth Affirmative Defense (Accord and Satisfaction); Fifth Affirmative Defense 
(Release); Sixth Affirmative Defense (Payment); Seventh Affirmative Defense (Set-off); Eighth 


Affirmative Defense (Failure to Mitigate Damages); Seventh [sic] Affirmative Defense (Waiver); 


and Tenth Affirmative Defense (Statute of Frauds). Id. (collectively referred to as the “Affirmative 
Defenses”), 

While Judge Reinhart found that there was clear and convincing evidence that would 
support a civil contempt certification, he determined that the sanctions imposed pursuant to Rule 
37 and referenced above, were sufficient to sanction the Defendant for his conduct. Id. at 16. In 
exercising his discretion, Judge Reinhart, therefore, did not certify facts to this Court for civil 
contempt proceedings. Id, The Magistrate Judge also noted that while he found that the record 
evidence could support a civil contempt certification, he did not find the record evidence rose to 
the level of proof beyond a reasonable doubt needed to support a certification of facts for criminal 
contempt proceedings. Id, Judge Reinhart also awarded the Plaintiffs attorneys’ fees associated 
with bringing the Motion to Compel. Id. at 28. 

Defendant now appeals the Magistrate Judge's Order, arguing that there is “no basis” to 
impose any sanctions on the Defendant because his “uncontroverted” testimony evidences that he 
is unable to access the information sought by the Plaintiffs, See generally ECF No. [311]. 


Defendant characterizes the sanction: 


posed by Judge R 


art as “draconian” and argues that 
their imposition would violate his due process rights. Id. Finally, the Defendant argues that the 
factual findings made by the Magistrate Judge went far beyond the limited discovery issue that 


‘was before the Court. 
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Il. STANDARD OF REVIEW 
Federal Rule of Civil Procedure 72(a) provides that upon the filing of objections to a 
magistrate judge’s order regarding a non-dispositive matter, the district judge to whom the case is 
assigned shall consider such objections and modify or set aside any portion of the order found to 
be clearly erroneous or contrary to law. This is an extremely deferential standard of review, and 
this “high bar” is “rarely invoked.” Cox Enters., Inc. v. News-Journal Corp., 794 F.3d 1259, 1272 
(ith Cir, 2015). The magistrate judge's orders should not be disturbed absent a clear abuse of 
discretion that leaves the reviewing court with the “definite and firm conviction that a mistake has 
been committed.” Linea Naviera de Cabotaje C.A. v. Mar Caribe de NevaGacion, C.A., 169 F. 
Supp. 2d 1341, 1355 (11th Cir. 2001). 
Til, DISCUSSION 
In his Objection, the Defendant argues that there was no basis for the Magistrate's 


imposi 


ion of sanctions, and further that their imposition would violate his due process rights, See 
generally id, Defendant also contends that the Deemed Facts went far beyond the limited discovery 
issue before the Court. See generally id. Thus, the Defendant seeks an order from this Court 
reversing and vacating Judge Reinhart’s Order. Id, Plaintiffs oppose the relief sought, claim that 


the record supports the sanctions imposed in Judge Reinhart’s Order and their imposition was well 


his discretion and authority. For the reasons that follow, the Defendant’s Objection is 
sustained in part and overruled in part. The Magistrate Judge's Order is vacated in part. 

The Court has the “inherent power to regulate litigation and sanction the parties ... for 
abusive practices.” Tarasewicz v, Royal Caribbean Cruises, Ltd., Case No. 14-CIV-60885- 
Bloom/Valle, 2016 WL 3944176, at * 4 (S.D. Fla. Feb. 9, 2016) (citations omitted) (report and 


recommendation adopted by Tarasewicz, 2016 WL 3944178 (S.D. Fla, March 17, 2016). The 


12 
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Court’s authority to impose sanctions must, however, be “exercised with restraint and discretion,” 


Sahyers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241, 1244 (11th Cir, 2009) (citing 


Chambers v. NASCO, Inc., 111 8.Ct. 2123, 2132 (1991)). 


Federal Rule of Civil Procedure 37 authorizes the Court to award attomeys’ fees against a 


party and/or the party's counsel as a sanction for certain discavery-related conduct. Thus, when a 


party refuses to participate in discovery, the court may issue an order compelling the party to 


disclose. Fed. R. Civ. P. 37(a). If a party then disobeys the court’s order, more severe sanctions 


are available, See Fed. R. Civ. P. 37(b)(2). Federal Rule of Civil Procedure 37(b)(2) states in 


relevant part 


(2) Sanctions Sought in the District Where the Action Is Pending, 
(A) For Not Obeying a Discovery Order. If a party or a party's 
officer, director, or managing agent~or a witness designated under 
Rule 30(b)(6) or 31(a)(4)—fails to obey an order to provide or permit 
discovery, including an order under Rule 26(f), 35, or 37(a), the 
court where the action is pending may issue further just orders, They 
may include the following: 

(i) directing that the matters embraced in the order or other 
designated facts be taken as established for purposes of the action, 
as the prevailing party claims, 

(ii) prohibiting the disobedient party from supporting or opposing 
designated claims or defenses, or from introducing designated 
matters in evidence; 

(iii) striking pleadings in whole or in part; 

(iv) staying further proceedings until the order is obeyed; 

(v) dismissing the action or proceeding in whole or in part; 

(vi) rendering a default judgment against the disobedient party; or 
(vii) treating as contempt of court the failure to obey any order 
except an order to submit to a physical or mental examination. 


Fed. R. Civ. P. 37 (b)(2). “These sanctions ‘are intended to 1) compensate the court and parties for 


the added expenses caused by discovery abuses, 2) compel discovery, 3) deter others from 


engaging in similar conduct, and 4) penalize the offending party or attorney. 


Thornton v. Hosp. 


‘Mamt, Assocs., Inc., 787 F. App’x 634, 638 (11th Cir, 2019) (citing Wouters v. Martin County, 9 
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F.3d 924, 933 (11th Cir, 1993)). District courts possess wide discretion over the discovery process 
and when discovery sanctions are appropriate. Dude v. Cong. Plaza, LLC, 17-80522-CIV, 2018 
‘WL 4203888, at “5 (S.D. Fla. July 20, 2018), report and recommendation adopted sub nom. Dude 
v. Cong, Plaza, LLC, 17-CV-80522, 2018 WL 4203886 (S.D. Fla. Aug. 29, 2018). “The severe 
sanctions permitted by Rule 37(b) are usually only imposed by district courts upon a finding (1) 
that the party’s failure to comply with the order was willful or a result of bad faith, (2) the party 
seeking sanctions was prejudiced by the violation, and (3) a lesser sanction would fail to adequately 
punish and be inadequate to ensure compliance with court orders.”” Id. (citations omitted), 
a. The Defendant’s Conduct Warrants Sanctions 

In his Objection, the Defendant first argues that there is “absolutely no basis” to impose 
any sanctions on the Defendant because his “uncontroverted” testimony evidences that he is unable 
to comply with the Court’s Order. ECF No, [311], at 3. The Court first notes the obvious novelty 
of this argument. Indeed, the Defendant testified that the now deceased David Kleiman was the 
only person he is aware of who knew who else controlled the Shamir key slices. ECF No. (236), 
at 126:20-23. Therefore, the only testimony that could conceivably rebut the Defendant's 


testimony is from one who is deceased. A fact of which the Defendant is fully aware. 


Additionally, the sole evidence put forward to establish the Defendant's claim of 


impossibility, his own testimony, was found not to be credible by Judge Reinhart.° See ECF No. 


[277] (‘I completely reject Dr. Wi 


W's testimony about the alleged Tulip Trust, the alleged 


© Defendant also takes issue with the Order's “attack” on his character, In his Objection, the Defendant 
argues that the Magistrate Judge’s character determinations should have no bearing on whether he is able 
to produce the list of Bitcoin Holdings. ECF No. [311], at 13. As the judge presiding over the Evidentiary 
Hearing, it was entirely proper for the Court to consider the entire record, the Defendant’s prior statements 
and whether there were any inconsistencies with his present testimony, and the Defendant’s conduct in 
evaluating the Defendant’s credibility. Therefore, these determinations by the Magistrate Judge are relevant 
to the extent that they relate to whether the Magistrate Judge believed the Defendant to be credible. 
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encrypted file, and his inability to identify his bitcoin holdings . . . During his testimony, Dr. 
‘Wright's demeanor did not impress me as someone who was telling the truth.”). This Court is not 
required to rehear witness testimony in accepting a Magistrate Judge’s credibility findings. See 
United States v. Cofield, 272 F.3d 1303, 1305-06 (11th Cir. 2001) (citing United States v. Raddatz, 
447 U.S. 667 (1980). The Court has also reviewed the transcripts from the Evidentiary Hearing 
held by Judge Reinhart and agrees with his credibility findings relating to Defendant. Indeed, in 
answering opposing counsel’s questions, the Defendant was evasive, refused to give and interpret 


‘words in their very basic meanings, was combative, and became defensive when confronted with 


previous inconsistenci 

Second, even if the Court believed the Defendant's testimony that it is impossible to 
comply with the Magistrate Judge's Order, he has still failed to satisfy his burden that he has made 
“in good faith all reasonable efforts to comply.” United States v. Rizzo, 539 F.2d 458, 465 (5th 
Cir, 1976). It is undisputed that the Defendant has failed to produce a list of his Bitcoin Holdings 
and has failed to comply with the Magistrate Judge's discovery order. Therefore, it was the 
Defendant's burden to introduce evidence not only that it was impossible to comply, but that he 
had made all reasonable efforts to comply. While the Court notes that the Defendant did present 
evidence of a single good faith attempt to comply with the Order—his recruitment of Shadders to 


apply the filter criteria to the public blockchain-such does not demonstrate that the Defendant 


made all reasonable efforts to comply. Indeed, the Defendant admitted during the Evidentiary 
Hearing that he had not even “looked” at the encrypted file. See ECF No. [236], at 124:12-16 (“A. 
Thaven't looked at the file, No one asked me to look at the file. Q. You were ordered to produce 
the addresses; is that correct? A. Um, yes, but this is not the addresses.”), 


7 The Defendant also argues that the Magistrate Judge improperly relied on hearsay evidence in issuing his 
ruling, ECF No, [311], at 23-25. The Court rejects this argument. 
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Notably, the Defendant admitted in his November 25, 2019 Objection that he did not even 
tum over the encrypted file to the Plaintiffs until August 27, 2019—the day the Magistrate Judge 
issued his Order on the Motion to Compel. See ECF No. [311], at 17. The Defendant cannot in 
good faith contend that he made all reasonable efforts to comply, where throughout the entirety of 
these proceedings, he failed to even look at the encrypted file he maintains prohibits his 
compliance, 

Next, the Court notes the obvious. Given the posture and the amount of effort expended by 
the parties on this discovery issue, even if the Court were to find the Defendant’s assertion that the 
information sought was impossible to obtain, sanctions would still be warranted, Defendant had a 
continued duty to advise the Court if compliance with its orders was not possible, Pursuant to 


Federal Rule of 


ivil Procedure 37(c) the Court may award sanctions where a party fails to 
disclosure or supplement an earlier response given throughout the discovery process, Rule 37 (c) 
states in relevant part: 


If a party fails to provide information or identify a witness as 
required by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, at a hearing, 
or at a trial, unless the failure was substantially justified or is 
harmless. In addition to or instead of this sanction, the court, on 
motion and after giving an opportunity to be heard: 

(A) may order payment of the reasonable expenses, including 
attorney’s fees, caused by the failure; 

(B) may inform the jury of the party's failure; and 

(C) may impose other appropriate sanctions, including any of the 
orders listed in Rule 37(b)(2)(A)(i)-(vi). 


Fed. R. Civ. P. 37(c). Federal Rule of Civil Procedure 37(c) “provides the consequences for a 
party’s failure to disclose, pursuant to the requirements of Rule 26.” Nance v. Ricoh Elecs, Inc., 


381 Fed. Appx. 919, 922 (11th Cir, 2010). Because, under Rule 26(e)(1)(A), supplementation of 
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incorrect responses is required, the obligation to supplement pertinent information continues 
throughout the case. 

Here, Plaintiffs first requested that the Defendant identify the public addresses for any of 
his cryptocurrency in their First Set of Interrogatories served on July 26, 2018. ECF No. [92-2], at 
8, (“[ildentify the... . public addresses for any cryptocurrency that . . .you possess the private keys 
to.”). The request was later reasserted as Request No. 1 of Plaintiffs’ Second Request for 
Production. ECF No. [92-5], at 18. The Defendant's argument that compliance with the Court's 
discovery orders was impossible, however, completely ignores the fact that the Defendant did not 
even raise this issue with the Court until the filing of his Response in Opposition to the Motion to 
‘Compel in June 2019. See ECF No. [211].* 

Further, the Defendant explicitly testified at the Evidentiary Hearing that he had been 


aware that he could not generate the list of Bitcoin Holdings throughout the entirety of the 


discovery proceedings on this specific issue: 


Q. Until at least 2020, you have no ability to get to these files, is that 
what your testimony is? 

A. Yes, Your Honor. 

Q. Okay. And so you knew that fact on February 19th of this year, 
correct? 

ALYes. 

Q. You knew that on March 14th of this year, correct? 

ALYes. 

Q. And you knew that on April 8th of this year? 

A. Yes. 


"The Court also notes that Federal Rule of Civil Procedure 34(b)(2)(C) requires that objections to discovery 
specifically state the basis that the discovery is being withheld. See Fed. R. Civ. P. 24(b)(2)(C) (“An 
objection must state whether any responsive materials are being withheld on the basis of that objection, An 
objection to part of a request must specify the part and permit inspection of the rest.”), Further, itis possible 
for an objection to be waived if itis not timely raised by the party withholding the discovery. Bailey v. City 
of Daytona Beach Shores, 286 F.R.D. 625, 628 (M.D. Fla. 2012) (finding a party has waived a relevance 
“objection where it was not intially asserted); Bank of Mongolia v. M & P Glob. Fin. Servs., Inc., 258 F.R.D. 
514, 518 (S.D. Fla, 2009) (holding a defendants’ untimely objections were waived). 
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ECF No. [236], at 127:5-14. Therefore, the Defendant readily admits that he knew it was 

“impossible” to comply with the Court's discovery order but chose not to notify the Court or the 

parties of this fact. Rather, the Defendant wasted both time and resources litigating this issue for 
the past seven months, 

Rule 37 provides in pertinent part that, “[iJf the motion [to compel] is granted—or if the 

disclosure or requested discovery is provided after the motion was file¢—the court must, after 


giving an opportunity to be heard, require the party ... whose conduct necessitated the motion, the 


party or attorney advising that conduct, or both to pay the movant’s reasonable expenses incurred 
in making the motion, including attorney's fees.” Fed. R. Civ. P. 37(a)(5) (emphasis added). 
However, “the court must not order this payment if ... (i) the movant filed the motion before 
attempting in good faith to obtain the disclosure of discovery without court action; (ii) the opposing 
party's nondisclosure, response, or objection was substantially justified; or (iii) other 
circumstances make an award of expenses unjust.” Id. Nothing in the record demonstrates, 
however, that the Defendant's non-disclosure was substantially justified. 

‘Accordingly, the Defendant cannot in good faith argue that there is “absolutely no basis” 
to issue sanctions against him, Discovery is meant to ensure that the parties have fair and timely 
access to the documents and facts needed to litigate their case. The Defendant has willfully 
obstructed this process. Accordingly, the Court agrees with Judge Reinhart’s Order that attorneys? 
fees are warranted in this case, As to the award of attomeys’ fees against the Defendant related to 
filing and litigating the Motion to Compel, the Order is affirmed, 

b. The Deemed Facts and the Striking of Defendant's Affirmative Defenses 
In his Objection, the Defendant also argues that the imposition of the Deemed Facts as a 


sanction violated the Defendant’s due process rights and exceeded the Magistrate Judge’s 
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jurisdiction and authority for resolving a limited discovery issue. ECF No. [311], at 8. After a close 
review of the record revolving around the discovery issue at the center of these proceedings—the 
list of Defendant’s Bitcoin Holdings—and a review of the sanctions imposed, the Court agrees 
with the Defendant that this sanction was improperly imposed. 

The broad discretion of the district court to manage its affairs is governed, of course, by 
the most fundamental safeguard of fairness: the Due Process Clause of the Fifth 
Amendment. See Ins. Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 708 
(1982). “To comply with the Due Process Clause, a court must impose sanctions that are both 
‘just’ and ‘specifically related to the particular ‘claim’ which was at issue in the order to provide 


discovery.” Serra Chevrolet, Inc. v. Gen, Motors Corp., 446 F.3d 1137, 1151 (11th Cir. 2006). 


In Serra Chevrolet, Inc. v. Gen. Motors Corp., the Eleventh Circuit Court of Appeals 
reversed the lower court’s order in part, finding that the district had erred where it struck the 
defendant's affirmative defenses, and there was “no nexus” between the documents the district 
court ordered be produced in its discovery orders and the court’s sanction striking the defendant's 
affirmative defenses. Serra Chevrolet, Inc., 446 F.3d at 1152, There the Eleventh Circuit found 
that the defenses struck by the district court had no apparent relationship with the discovery abuse. 
Id. 

‘As it relates to the Deemed Facts imposed by the Magistrate Judge in his Order, the Court 
agrees with the Defendant that those facts are not specifically related to the particular discovery 
abuse at issue. The discovery issue pending before the Magistrate Judge was the production of a 
list of the Defendant’s Bitcoin Holdings on December 31, 2013. ECF No. [124], at 19-20; ECF 
No. [92-5], at 8. Moreover, the Magistrate Judge determined that the failure to provide the 


discovery and the Defendant's false testimony were relevant to the issue of sanctions, The Deemed 
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Facts, however, are aimed at establishing the partnership that is alleged to have existed between 


Kleiman and the Defendant and the determination of that partnership’s property: 


(1) Dr. Wright and David Kleiman entered into a 50/50 partnership 
to develop Bitcoin intellectual property and to mine bitcoin; 


(2) any Bitcoin-related intellectual property developed by Dr. 
Wright prior to David Kleiman’s death was property of the 
partnership; 

(3) all bitcoin mined by Dr. Wright prior to David Kleiman’s death 
(“the partnership's bitcoin”) was property of the partnership 
when mined; and 


(4) Plaintiffs presently retain an ownership interest in the 
partnership’s bitcoin, and any assets traceable to them, 


ECF No, [277], at 16. The Magistrate Judge noted that “the Court was ordering Dr. Wright to 
produce evidence to document the existence and extent of his bitcoin holdings, so that Plaintiffs 
could attempt to trace them through the master blockchain,” See ECF No. [277] at 25. However, 
even if this Court were to permit the Deemed Facts to remain established, the discovery abuse 
remains “uncured” because the amount of bitcoin owned by the Defendant remains unknown, or 
at the very least, still at issue. Because the Court finds that the Deemed Facts do not specifically 
relate to the discovery issue that was pending before the Magistrate Judge, the Court agrees that 
the Deemed Facts imposed as a sanction was not proper. 


Further, because the Court agrees with the Defendant that the Deemed Facts are improper, 


the str 


ing of the affirmative defenses as a sanction must also be set aside. In his Order, the 
Magistrate Judge solely indicated that he was striking the Affirmative Defenses in order “(tJo 
conform to these established facts.” ECF No. [277], at 16. Because the Court finds that the Deemed 


Facts were improper, it cannot permit the striking of affirmative defenses premised on the 


conformity of a sanction set aside, 
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Accordingly, the Order is vacated in part, to the extent that it sought to impose sanctions, 
which included the establishing of the Deemed Facts, and the striking of the Defendant's 
Affirmative Defenses. 

Defendant also argues that there is no basis to impose sanctions because there is no record 
evidence that Plaintiffs have suffered any prejudice. ECF No. [311], at 11. Specifically, the 
Defendant argues that the Plaintiffs’ inability to trace the Bitcoin is insufficient to establish 
prejudice. Id. Sanctions permitted by Rule 37(b) “are usually only imposed” when “the party 
seeking sanctions was prejudiced by the violation.” Dude v. Cong. Plaza, LLC, 2018 WL 4203888, 
at *5 (S.D. Fla. 2018), report and recommendation adopted, Dude v. Cong. Plaza. LLC, 2018 WL 
4203886 (S.D. Fla. 2018) (citations omitted); 

Here, the Court has no doubt that the Plaintiffs were prejudiced by the Defendant’s antics, 
It is clear to the Court that the Defendant's conduct was anything but substantially justified or 
harmless. Defendant’s conduct delayed and obstructed the discovery process of this case, wasted 
valuable time and resources in litigating this issue, and prevented the Plaintiff from obtaining 
evidence that the Magistrate Judge found relevant to the Plaintiffs’ claims, Therefore, the Court 
rejects the Defendants’ argument that no prejudice has been suffered by the Plaintiffs as a result 
of the Defendant’s conduct. Such argument is entirely devoid of merit. 

Finally, the Defendant argues that at minimum he “should have been afforded the 
opportunity to wait until [the date the bonded courier is set to come] to see if he receives the key 
slices to generate the list of his bitcoin holdings, which he could then provide to plaintiffs.” ECF 


No, [311], at 13. Defendant contends that in the event this occurs, “even plaintiffs would have to 


concede that Dr. Wright's inability to do the impossible and comply with the discovery order 


caused them absolutely no prejudice.” Id, Given the Defendant’s many inconsistencies and 
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misstatements, the Court questions whether it is remotely plausible that the mysterious “bonded 
courier” is going to arrive, yet alone that he will arrive in January 2020 as the Defendant now 
contends. However, given that the Defendant maintains that he should at least be afforded this 
opportunity, the Court will indulge him this much, 

In light of the Defendant's representations that the bonded courier is scheduled to arrive in 
January 2020, the Court will permit the Defendant through and including February 3, 2020, to 
file a notice with the Court indicating whether or not this mysterious figure has appeared from the 
shadows and whether the Defendant now has access to the last key slice needed to unlock the 
encrypted file, In the event this occurs, and further if the Defendant produces his list of Bitcoin 
Holdings as ordered by the Magistrate Judge, then this Court will not impose any additional 
sanctions other than the ones discussed above, 

In the event the bonded courier does not arrive, and the Plaintiffs are not given access to 
this information, which the Court has already founded directly relevant to their claims, the Court 
finds additional sanctions would be warranted. Specifically, pursuant Rule 37(c)(1)(B), the Court 
will inform the jury of the Defendant's failure to disclose the information sought by the Plaintiffs, 
See Fed. R. Civ. P. 37(c)(1)(B). The Court will also extend the discovery period, upon motion by 
the Plaintiffs, in order to permit the Plaintiffs to conduct additional discovery beyond the presently 
set discovery cutoff period, Additionally, the Court will consider any renewed discovery requests 
that the Plaintiff may have. 

Iv. CONCLUSION 

Accordingly, it is ORDERED AND ADJUDGED as follows: 

1, The Order, ECF No. [277], is AFFIRMED IN PART AND REVERSED IN 


PART. The Order is VACATED solely as it relates to the imposition of the 
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Deemed Facts and Striking of the Defendant’s Affirmative Defenses, The Order is 
AFFIRMED as it relates to the award of reasonable attorneys’ fees and costs 
against the Defendant related to litigation surrounding the Motion to Compel. 
2. Defendant's Objection, ECF No. [311], is SUSTAINED IN PART AND 
OVERRULED IN PART as articulated in this Order. 


DONE AND ORDERED in Chambers at Miami, Florida on January 10, 2020, 


BETH BLOOM 
UNITED STATES DISTRICT JUDGE 


Copies to: 
The Honorable Bruce E, Reinhart 


Counsel of Record 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


Case No. 9:18-cv-80176 

TRA KLEIMAN, 
as personal representative of 
the estate of David Kleiman, 
and W&K INFO DEFENSE RESEARCH, 
LLC 

Plaintiffs, 
v. 


CRAIG WRIGHT, 


Defendant. 
/ 


CRAIG WRIGHT’S NOTICE OF COMPLIANCE 
WITH COURT’S JANUARY 10, 2020 ORDER. 


Dr. Craig Wright files this Notice of Compliance with this Court’s Order dated January 
10, 2020 [D.E. 373}. Specifically, Dr. Wright notifies the Court that a third party has provided 
the necessary information and key slice to unlock the encrypted file, and Dr. Wright has 


produced a list of his bitcoin holdings, as ordered by the Magistrate Judge, to plaintiffs today. 


Dated: January 14, 2020 


RIVERO MESTRE LLP 


Attorneys for Craig Wright 
2525 Ponce de Leén Blvd., Suite 1000 
Miami, Florida 33134 

Telephone: (305) 445-2500 

Facsimile: (305) 445-2505 

E-mail: arivero@riveromestre.com 

E-mail: amcgovern@riveromestre.com 
E-mail: zmarkoe@riveromestre.com 
E-mail: zkass@riveromestre.com 
Secondary: receptionist@riveromestre.com 
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By: s/ Andres Rivero 
ANDRES RIVERO 
Florida Bar NO. 613819 
AMANDA MCGOVERN 
Florida Bar No, 964263 


CERTIFICATE OF SERVICE 
I certify that on January 14, 2020, I served this document on all counsel of record by 


email. 


_/siAmanda McGovern 
‘AMANDA MCGOVERN 
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LYNN CARROLL WRIGHT 42 


January 13, 2020 


IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


TRA KLEIMAN, as the personal 
representative of the Estate 
of David Kleiman, and W&K Info 
Defense Research, LLC 


Plaintiffs, 


CRAIG WRIGHT 


Defendant. 


VIDEOTAPED DEPOSITION OF MS LYNN CARROLL WRIGHT 


oN Monday, January 13, 2020 
AT 8.57am (Australian Eastern Daylight Savings 
Time) 


TAKEN AT: 95 Woodview Avenue, 
Lisarow, NSW, 2250 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
i 


COURT REPORTER: Sally Hicks, JP 


CASE NO 
9:18-cv-8016-BB/BR 


Epiq 


Suite 204, Level 2, 105 Pitt Street, Sydney, NSW 2000 
Phone: Int + 61-2-92253500 
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January 13, 2020 


A-P-P-E-A-R-A-N-C-E-S 


ON BEHALF OF THE PLAINTIFFS: 


By. 


BY 


ROCHE FREEDMAN LLP 
185 WYTHE AVENUE 
BROOKLYN, NY11249 
PH: +1 716 348-6003 


MR KYLE W. ROCHE 

BOIES SCHILLER FLEXNER LLP 
100 SE 2ND STREET, SUITE 2800 
MIAMI, FLORIDA 33131 

PH: +1 305 539-8400 


MR ANDREW S. BRENNER 


ON BEHALF OF THE DEFENDANT: 


BY 


RIVERO MESTRE LLP 

2525 PONCE DE LEON BOULEVARD, 
SUITE 1000, 

MIAMI, FLORIDA 33134 

+1 305 445-2500 


MS ZAHARAH R. MARKOE 


ALSO PRESENT 


(IN AUSTRALIA) 
Mr Wayne Matthews, Videographer 


Ms Sati Nagra (Solicitor) King & Wood Mallesons 
Mr Nathan Sexton (Solicitor) Piper Alderman 


(IN THE USA) 


Mr Joe Delich (with Mr Kyle Roche) 
Ms Amanda McGovern (with Ms Zaharah Narkoe) 


Suite 204, Level 2, 


Epiq 


Phone: Int + 61-2-92253500 
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Series of emails dated February 15, 2015 
commencing with Bates stamp DEF_00009663 


Email dated February March 24, 2014 
commencing with Bates stamp DEFAUS 00706832 


Agreed Property Settlement and Terms 
commencing with Bates stamp DEFAUS 01518187 


Plaintiffs’ Cross-Notice of Taking Video 
Deposition Duces Tecum (not Bates stamped) 


Series of emails dated April 20 2015 
Bates stamp DEFAUS 00640897 


Affidavit of Lynn Wright dated November 5, 
2013 commencing with Bates stamp 
DEFAUS_01070641 


Agreement between Craig Steven Wright and 
Carroll Lynn Wright dated June 30, 2009 
(Bates stamp reference not provided) 


Email dated October 23, 2013 commencing 
with Bates stamp ending 75974 


Paper titled "How can the Australian Tax 
Office benefit from Bitcoin Currency?” 
commencing with Bates stamp ending 75975 
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Bates stamp ending 01210717 


Series of emails dated February 4, 2014 
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2 Bates stamped DEFAUS 00698432 


3 13 Sale Agreement between Information Defense 131 
Pty Ltd and Lynn Wright/Cloudcroft Pty Ltd 
4 commencing with Bates stamp ending 01212940 


5 14 Letter from Lynn Wright to the Australian 138 
Taxation Office dated March 22, 2011 
6 commencing with Bates stamp DEFAUS 01559250 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA. 


IRA KLEIMAN, as the personal representative CASE NO.: 9:18-cv-80176-BB/BR 
of the Estate of David Kleiman, and W&K Info 
Defense Research, LLC, 
Plaints fi, 
v 
CRAIG WRIGHT, 


Defendant. 


PLAINTIFFS’ OMNIBUS MOTION IN LIMINE 
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RODUCTION 


move in liming to exclude reference 


Pursuant to the Federal Rules of Civil Procedure, Plainti 


or introduction of the following 7 issues: 
1. Evidence or testimony related to Ira and Dave Kleiman’s sibling relationship; 
2. Evidence or testimony that would contradict Defendant's prior judicial admissions; 
3. Selective and ad hoc claims by Defendant that his computers were “hacked” or that his 
documents were forged; 
4. Deffendant’s use of untimely produced documents; 
5. Claims by Defendant that Dave Kleiman committed suicide; 
6. Evidence or testimony related to Dave Kleiman’s social habits and alleged drug use: 


7. Evidence or testimony related to Dr. Wright’s alleged childhood trauma. 


Ml. LEGAL STANDARD, 
A motion in imine functions to “give the trial judge notice of a movant's position so as to 


avoid the introduction of damaging evidence, which may irretrievably affect the fairness of atrial.” 


E.g., Fagundez v. Louisville Ladder, Inc., 2012 WL 253214, at *1 (S.D. Fla. Jan. 26, 2012). 
Accordingly, the utility of a motion ir imine is to “present{] a pretrial issue of admissibility of 
evidence that is likely to arise at trial, and as such, the order, like any other interlocutory order, 
remains subject to reconsideration by the court throughout the trial.” Jd. (citing Schuler v. Mid- 
Central Cardiology, 313 I. App. 34 326, 729 N.E. 2d 536, 246 Ill, Dee. 163 (III. App. Ct. 2000); 
Smith v. Royal Caribbean Cruises, Ltd., 302 F.R.D. 688, 688-89 (S.D. Fla, Oct. 10, 2014). A trial 


court derives authority to rule in limine from its inherent power to manage trial and should exercise 
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that power where evidence is clearly inadmissible for any purpose. Soto v. Geico Indem. Co., 2014 
WL 3644247 *1 (M.D. Fla. 2014). 
I, ARGUMENT 


MIL #1: To exclude testimony about Ira Kleiman’s sibling-relationship with his 
brother Dave 


Plaintiff anticipates Defendant will attempt to introduce evidence or arguments regarding Ira 
Klleiman’s (“Ira”) relationship with his brother, Dave Kleiman (“Dave”).!_ Specifically, Plaintiff 
anticipate Defendant will seck to portray the brothers as estranged or otherwise not close. 
Defendant may also seek to introduce evidence Dave was adopted, But Ira’s relationship with 
Dave (and the entire Kleiman family relationship) is essentially irrelevant to these proceedings. 

Ira is a party to this suit as the Personal Representative of Dave Kleiman’s Estate, not 
personally. In that capacity, Ira has a duty to marshal the Estate's assets, Finally, given Ira’s 
admitted lack of first-hand, contemporaneous knowledge of almost all of the relevant facts that 
occurred during Dave's lifetime, any effort to portray their relationship in a negative light has 


imal probative value and it substantially outweighed by the prejudice it would cause to 


Plaintiffs 

Background: Subsequent to Dave's death, and in accordance with Dave's will, Ira was 
appointed the personal representative of Dave's estate. In that capacity, Ira is “under a duty to 
settle and distribute the estate of the decedent” and do so for “the best interests of the estate.” FL, 
Probate Code 733.602. Ira is doing exactly that ~ marshaling the Estate’s assets — by bringing this 


action, 


+ Because they share the same last name, Plaintiffs are using Ira and Dave to differentiate between the two 
men. 
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With almost no exceptions, Ira does not have personal knowledge of the underlying facts in 


the case that occurred while his brother was alive.” Indeed, the facts about this case about which 


Ira has the most personal knowledge, namely his communications with Dr. Wright, all occurred 


after Dave died. His ability to recollect and/or testify about those facts is wholly unrelated to his 


personal relationship with his late brother. 


Notwithstanding these facts, Defendant has questioned Ira’s personal relationship with his 


brother Dave on numerous occasions. For example, at both of Ira’s depositions,’ Defendant's 


counsel asked Ira a number of questions such as:* 


2 The extent of Ira’ 
limited to Ira and Da) 


fit was fair to say that you weren't really close with Dave?” [Apr., 107:16-17] 
“Were you clase to Dave” [Jan, 9:3] 

Whether Ira visited Dave in the hospital [Apr., 28:8-16 & Jan., 12:2-6, 140:18-20] or 
at his house [Jan., 10:10, 23:6-17] 

‘The number of times Ira spoke to Dave while he was in the hospital [Apr., 28:8-16] 
How close Ira lived to Dave [Apr., 51:2-17; Jan,, 9:18-10:10] 

The last time Ira saw Dave [Apr., 24:12-16; Jan, 141:2-6] 


Whether Ira 


iscussed with Dave prior to his death that he would be appointed as 
personal representative of Dave's estate [Apr., 27:16-23] 
‘The amount of times Ira had seen Daye’s alleged fiancé and her son and the amount of 


5] 


e14e1 Le 


times Dave mentioned Ira to them [Jan. 1 


ersonal knowledge of facts germane to this lawsuit while Dave was alive is largely 
's November 26, 2009 (Thanksgiving Day) dinner conversation where Dave said 


hhe was making “digital money” and was partnering with a “wealthy individual.” See Compl. 458-61. Ira 


related this story to Dr. W1 


tin an email at the outset of their relationship and prior to their being any 


adversity between them, 
Tra was deposed in April 2019 and in January 2020. 

‘The following examples from Ira’s April 2019 deposition are attached collectively hereto as Ex. 1 and 
examples from his January 2020 deposition are attached collectively hereto as Ex. 2 
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Counsel also engaged in similar questioning regarding Ira's relationship with Dave in depositions 
with Dave's former business partners, Patrick Paige and Carter Conrad. See Paige Dep. Trn. 
10:15-25, attached hereto as Ex. 3 (“Do you know if Ira Kleiman ever visited Dave in the 
hospital?”), 11:1-7 (“Do you think Dave was close to Ira Kleiman?”); Conrad Dep. Tm. 13:21-25, 
attached hereto as Ex. 4 (“Did you ever see Ira visit Dave at the hospital?"), 14:1-8 (“So [Dave 
and Ira] didn’t have a good relationship?"). Defendant has also retained an expert to opine or, 
‘more accurately, speculate that the lack of visitation and support from friends and family may have 
contributed to the “uncontrolled infection” found at the time of Dave’s death, Apr. 8 Melntyre 
Rep., at 3, attached hereto as Ex. 5.° 

These lines of inquiry are clearly an attempt to paint Ira as an underserving Plaintiff 
because he was not close to his brother, didn’t see him “enough,” and therefore doesn’t “deserve” 


the massive wealth his brother accumulated with Dr. Wright, However, thi 


not a wrongful 
death suit, and Ira is not seeking damages for the loss of his brother. Instead, Ira is fulfilling his 
legal obligation as Personal Representative to marshal the assets of Dave’s estate, ‘The fact that 


those monies will ultimately flow to Ira as a beneficiary of the estate does not put his relationship 


with his brother at 


issue. See Evony v, Alza Corp., No. 94 CIV. 5413 (DC), 1996 WL 554612, at 
*2 (S.D.N.Y. Sept. 30, 1996) (excluding testimony about family relationship unless it was put at 
issue by plaintiffs). 

Finally, even if there were some probative value to this evidence ~ there is none ~ it is 


substantially outweighed by the danger of unfair prejudice, cont 


n of issues, and misleading 


the jury. Fed. R. Evid, 403. Any reference or discussion of Ira’s quality as a brother has the 


potential to influence the jury through an emotional, rather than legal, basis, See Fed. R. Evid. 


Dr. Melntryre’s opinions are the subject of a separate Motion to Strike being filed concurrently with this 
Motion, 
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403, Advisory Comm. Note (1972) (in excluding evidence for unfair prejudice, the evidence must, 
have “an undue tendency to suggest decision on an improper basis, commonly, though not 
necessarily, an emotional one”); Johnson v. Jennings, 772 F. App'x 822, 826 (11th Cir. 2019) 
(stating that Rule 403 guards against making decisions on an emotional basis and finding that 
details of plaintifi’s son’s medical issues were unfairly prejudicial); Steger v. Gen, Elec, Co., 318 
F.3d 1066, 1079 (1 1th Cir. 2003) (finding that sexist comments were properly excluded as unfairly 
prejudicial because under Rule 403, “unfair prejudice means an undue tendency to suggest 
decision on....an emotional [basis}”). 

The only reason for Defendants to introduce such evidence would be to suggest to the jury that 
Ira was an absent sibling who abandoned his brother during Dave’s time of need, and has only 
reappeared to claim Dave's fortune.® Such evidence would severely prejudice Plaintiffs in front 
of a jury that may make a decision in the case premised on how “good” of a brother Ira was or 
whether Ira “deserves” Dave’s fortune instead of basing their decision on the facts and merits of 
the case. 

Because the harm done by allowing the foregoing testimony or evidence will not be erased 
from the minds of the jury by an objection or curative instruction, this testimony should be 


precluded in advance of trial 


MIL #2: To preclude Dr. Wright from contradicting judicially admitted documents 
Fed. R, Civ. P. Rule 8(b) requires defendants responding to a complaint to “admit or deny 
the allegation asserted against it by an opposing party.” Fed. R. Civ. P. 8(b)(1)(B). Once an 


allegation is admitted, “the general rule is that a party is bound by the admissions in his pleadings.” 


Asa factual matter, these insinuations are hurtful, wrong, and do not take into the account the camplex 
and diverse way family relationship are shown andor exhibit 
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Cocper v. Meridian Yachts, Ltd., 575 F.3d 1151, 1177 (11th Cir. 2009). “Judicial admissions are 
proof possessing the highest possible probative value. Indeed, fucts judicially admitted are facts 
established not only beyond the need of evidence to prove them, but beyond the power of evidence 
to controvert them.” Best Canvas Prod. & Supplies, Inc. v. Plocf Truck Lines, Inc., 713 F.2d 618, 
621 (Ith Cir, 1983); see Cocper, $75 F.3d at 1177. Accordingly, courts routinely exclude 
evidence introduced to controvert a judicially-admitted fact. See, e.g., Cooper, 575 F.3d at 1177 
(“[t)hese judicial admissions are binding, and the four appellants cannot now claim the exact 
opposite to be true”); Johnson v, Publix Super Mkts., Inc., No. 10-cv-61100, 2012 WL 13001421, 
at *6 (S.D. Fla. Mar. 29, 2012) (“Further, the Court notes that it will not consider the facts that 
controvert Defendant's Admission in its Answer ...”). This is consistent with “the theory of Rule 
8(b) . . . that a defendant's pleading should apprise the opponent of those allegations in the 
complaint that stand admitted and will not be in issue at trial and those that are contested and will 
require proof to be established” Wright & Miller, 5 Fed. Prac. & Proc. Civ. § 1261 (3d ed.); 
Mitchell v, Wright, 154 F.2d 924, 926-27 (Sth Cir, 1946). 

In response to numerous allegations in Plaintiffs’ Second Amended Complaint that 
reference or quote documents purportedly authored by or signed by Dr. Wright, his Amended 
Answer to Second Amended Complaint asserts’: 

‘The allegations in paragraph [X] of the Second Amended Complaint are based on an 
email that speaks for itself, and Dr. Wright denies any erroneous, incomplete, or out- 


of-context characterization of it, and any inaccurate inferences or conclusions derived 
from 


ECF No. [87], 63, 70, 74, 76, 77, 78, 81, 86, 87, 88, 91, 103, 104, 105, 106, 108, 109, 117, 118, 
125, 126, 127, 133, 137, 143, 145, 146, 147, 151, 152, 153, 163, 164, 165, 169. The majority are as quoted, some 
replace the word “email” with “email chain” or “documents” and others make other modifications (e.g, limited £0 
sentence that references the document) that do not change the sum or substance of “the document speaks for itself.” 
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Through these admissions, Dr. Wright has judicially admitted that each of the following documents 
“speaks for itself”: ECF Nos, [83-2] (463); [83-4] (£70, 76, 77, 121, 163-164); [83-5] ($70, 74, 
103, 105, 106, 109); [83-6] (1§70); [83-7] (4774, 147): [83-8] ($974, 81, 151-153); [83-10] (1978, 
104, 105, 108); [83-11] (478, 117-118, 125-127); [83-13] (1987); [83-14] (4488); [83-15] (4991, 
105); [83-19] (4121); [83-20] (44123, 145-146); [83-23] (4133); [83-24] (4137); [83-26] (£143); 
[83-27] (4143); [83-28] (4143); [83-30] (477, 120, 169); 83-31 (486); 83-32 (455). 

The Court should hold Craig to his admission that each document “speaks for itself.” 
Common sense says that if a document says it is from Craig Wright, and that document speaks for 
itself, then that document is, indeed, from Craig Wright. See Charleston v. Salon Secrets Day Spa, 
Inc., No. CIV.A. 08-5889, 2009 WL 1795529, at *1 (E.D. Pa, June 24, 2009) (party conceded that 
“speaks for itself” responses were “equivalent to an admission”). This is especially true since it’s 
quite clear from the Second Amended Answer that Wright knows exactly how to question the 
authenticity of a document referenced or quoted in the Second Amended Complaint, or otherwise 
challenge the content of those documents. In fact, he did just that in his Amended Answer in 
several instances. 

For example, in his response to €¥ 110, 131, 139, Wright states that “[t]he allegations 
are based on uncertified, incomplete, unverified, and unreliable documents that were not legally 
obtained.” Further, in 44148, 154, and 155 Wright sated that the referenced articles “speak for 
themselves” but that he “does not adopt any statements” therein, Finally, in €¥ 75, 79, 82, 83, 84, 
Wright does not state that the document “speaks for itself” and instead claims they were based on 


“admittedly leaked and unauthenticated documents” that for some he clain 


were not legally 


obtained.” 
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Just as the Court “need not ‘suspend reality or shelve common sense’ in determining 
whether” a complaint meets jurisdictional requirements, it should not do so when construing the 
import of an answer. Roe v. Michelin N. Am., Inc., 613 F.3d 1058, 1061-62 (11th Cir. 2010). No 
one would say a document “speaks for itsell” if they truly believed a document had been fabricated 
from whole cloth by a malicious third party in an effort to frame them. Any other reading of 
Defendant's “speaks for itself” responses would allow him to do precisely what Rule 8 prohibits 
by enabling him to neither admit nor deny allegations about which he necessarily has personal 
knowledge sufficient to answer. See Lipton Indus., Inc. v. Ralston Purina Co., 670 F.2d 1024, 
1030 (C.C.P.A. 1982) (“An answer which attempts to evade the pleading requirements of Rule § 
by the tactic of an equivocal admission or denial is an admission”). As courts have explained, 


“{nJo reasonable party would deny an allegation describing an event on the basis that ‘the events 


described in paragraph [x] speak for themselves.”” FDIC y. Stovall, No. 2:14-cv-00029, 2014 WL 
8251465, at "12 (N.D. Ga. Oct. 2, 2014). 

If Defendant had more to say about these documents, he should have denied the allegations. 
Instead, he opted to let those documents speak for themselves, and Plaintiffs ask the Court to hold 
him to that. See In re Cotter, No. 08-bk-12504, 2011 WL 5900811, at *8 (Bankr. D.N.J. Oct. 24, 
2011) (*Thus, the Defendants’ responses that the “document speaks for itself” is deemed an 
admission as to the information in the document”). 


to walk them back 


Despite these clear judicial admissions, Wright has impermissibly 
throughout this proceeding. For example, for several of these documents, he has gone on to offer 
swom testimony that the documents do not speak for themselves, and what purport to be emails 


from Wright, documents signed by him, or documents authored by him — are in fact not from him. 
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For example, 83-23, when “speaking for itself”, 


ays that it is an email from 


raig S. 
Wright” and reads indisputably as an email from Dr. Wright: 


‘Your son Dave and I are two of the three key people behind Bitcoin ... I will explain 

1 do not seek anything other then to give you information . . . 1 will talk to you 
again soon .. . I will let you know much more of Dave. I will also help you recover 
what Dave owned. I will let you know when I am in the USA [signature block:] Dr. 
Craig S. Wright GSE LLM Chief Executive Officer Hotwire Preemptive Intelligence 


Indeed, at Wright’s first deposition, when asked “it says . .. your son Dave and I are two of the 
three key people behind Bitcoin, Did you write that,” he responded “I typed that.” Craig Wright 
Apr. 4, 2019 Dep. Tm., at 126:16-19, attached hereto as Ex. 6. But at his March 2020 deposition 
1-year later, in response to “it says... your son Dave and I are two of the three key people behind 
Bitcoin ... did you type that” he responded “no I did not”. Craig Wright Mar. 16, 2020, Dep. Tn. 
139:18-24%, attached hereto as Ex. 7. Wright’s March 2020 testimony is forbidden and must be 
excluded as it contradicts his judicial admission that the document “speaks for itself.” Best Canvas 
Prod. & Supplies, Inc., 713 F.2d at 621. 

Similarly, 83-14, when speaking for itself says that it was an email that came from “Craig 
S Wright” to “Ira K.” Jd. Indeed, at Wright’s April 2019 deposition he testified that he recognized 
this document as an “exchange of emails between you and Ira Kleiman,” Craig Wright Apr. 4, 
2020 Dep. Tm., at 315:2-6, attached hereto as Ex. 8, And in response to the question “can you 
read above that your response at March 1°, 2014 at 3p.m.” he stated “Mine, ‘Around that, Minus 


what was needed for the company’s use.” Jd, at 318:3-6 (emphasis added), But in March 2020, in 


response to “is this an exchange of emails between you and Ira Kleiman” he responded “No . 


* When asked about the changed position, Dr. Wright claimed that what he meant in April 2019 was that 
“[i]n discussions with my lawyers, I typed that exact sentence” but not that email. Craig Wright Mar. 16, 
2020 Dep. Tn, 141:3-145:15, attached hereto as Ex.7. 


ul 
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did not send that e-mail.” Craig Wright Mar. 18, 2020 Dep. Trn., at 95:13-25, attached hereto as 
Ex. 9. Wright's March 2020 testimony is forbidden and must be excluded as it contradicts his 
judicial admission that the document “speaks for itself.” Best Canvas Prod. & Supplies, Inc., 713 
F.2d at 621 

There are other examples, but they are all along the same vein. Once Wright admitted that 
the document speaks for itself, he cannot later elect to speak for it and say, for example, that while 
it says that it came from me — it actually didn’t, or while it bears my signature — it actually doesn’t, 

For these reasons Plaintiffs request an order precluding Wright from contradicting the plain 
meaning of the documents that come from him, were drafted by him, or were signed by him and 
which he judicially admitted, “speak for themselves” in his Answer. Specifically: ECF Nos. [83- 
2}; [83-4]; [83-5]; [83-6]; [83-7]; [83-8]; [83-10]; [83-11]: [83-13]; [83-14]; [83-15]; [83-19]; [83- 
20); [83-23]; [83-24]; [83-26]; [83-27]; [83-28]; [83-30]; [83-31]; [83-32]. 


MIL #3: Preclude Defendant from selectively claiming his computers were hacked or 
his documents were forged 


ur civil justice system is built around an expansive discovery process, designed to avoid 
“trial by ambush.” Waite v, All Acquisition Corp., No. 15-62359, 2016 WL 4433713, *3 (S.D. 
Fla, 2016) (recognizing that the Federal Rules were designed “specifically [to] guard against ‘trial 
by ambush”). Here, however, as he has done in many other parts of this case,’ and despite his 


self-proclaimed reverence for the rule of law, Dr. Wright has turned that concept on its head. June 


28 Evid. Hrg,, at 27:19 -28:2, attached hereto as Ex. 10, (“Law is incredibly important to me... 
I'm very focused on ensuring things fall within the rules, and if I'm ordered to do something by a 


valid court, and [ can do it, I will do whatever I have to to do it”). 


See generally PIF's Response to Def's Objection to Magistrate Judge [277] Order, ECF No. [333]. 
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Although he’s produced a large volume of documents, Dr, Wright has granted himself a 
“get of a jail free card.” To be more specific, Dr. Wright seeks to retain the right, at any time and 
for any reason, to claim that inconvenient documents (i.e. ones that contradict his defenses) are 
“hacked,” “forged,” or otherwise inauthentic. Dr. Wright’s attempt to make a mockery of the 
justice system in this manner should not be permitted." 

‘The computer era has provided politicians, celebrities, and ne*er-do-wellers a convenient 
and easy to use excuse when confronted with digital evidence of their wrongdoing: “I was hacked.” 
Consistent with the times, Dr. Wright intends to testify, on a self-serving and ad hoc basis, and 
without any meaningful evidentiary foundation beyond his word, that various documents— 
generally those that do not support his current version of events or contradict one of his various 
earlier versions of events—are the result of an alleged hacking scheme. Dr. Wright has presented 
no specific or independent evidence of the individuals involved in the alleged hacking (beyond 
that he has “reasons to think” it was his “staff” and “other people”), and no forensic evidence 


showing that any hacking in fact occurred. Mar. 16, 2020 Craig Wright Depo Trn., at 167:19-25, 


attached hereto as Ex. 11. 


Plaintiffs have observed this tactic deployed in Wright's deposition multiple times. And 
Dr. Wright engaged in exactly this conduct at the evidentiary hearing in August 2019: 


When confronted with evidence indicating that certain documents had been fabricated 
or altered, he became extremely defensive, tried to sidestep questioning, and ultimately 
made vague comments about his systems being hacked and others having access to his 
computers, None of these excuses were corroborated by other evidence . .. While it is 
true that there was no direct evidence that Dr. Wright was responsible for alterations 
or falsification of documents, there is no evidence before the Court that anyone else 
had a motive to falsify them. As such, there is a strong, and unrebutted, circumstantial 
inference that Dr. Wright willfully created the fraudulent documents. 


1 For many of these documents. Dr. Wright has already admitted that they “speak for themselve 
necessarily includes the admission that they were authored by him. See MIL #2, supra. 
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ECF No. [277], at 20-21. Importantly, as noted by Judge Reinhart, “Dr. Wright does not write on 
aclean slate” here either. Jd. at 20. 

Similarly, Counsel for Dr. Wright's Australian companies terminated their representation 
due to forgeries he had submitted to the Australian Taxation Office (“ATO”). Specifically, in a 
June 2015 email from counsel to Ms, Watts (Wright's wife) he stated: 


Set out below is a sample of the information the ATO has. They have significantly 
‘more material than this . . . you can see the differences between the ATO’s records 
and the records in your submission. The differences are intended to support the 
position Craig wanted to advance. In each case the “supportive” wording does not 
appear on the ATO version of the emails but only the version of the emails contained 
in [your] submission . .. this is extremely serious. I understand [people] ha[ve] been 
in touch regarding obtaining future representation for Craig to assist him with these 
matters. You will understand why 1 and Clayton Utz ean no longer aot. I urge the 
company to seek appropriate advice and Craig to seek separate advice in relation to 
these allegations by the ATO 


DEF_01894962 (attached hereto as Ex. 12), Two days letter Clayton Utz sent a formal 
termination letter stating: 


“information has been provided to our firm which raises serious questions about the 
integrity of documents provide by Dr. Craig Wright, both to our office and to the 
Australian Taxation Office. We believe this information to be credible. In these 
circumstances, we can no longer represent DeMorgan . . 


DEFAUS_01868823 (attached hereto as Ex. 13). 


As this Court has observed, Wright does not hesitate to commit perjury in open Court. ECF 


No. [420], at 6 (“I have previously found that Dr. Wright gave perjured testimony in my 
presence.”); See ECF No. [265] (“Unfortunately, the record is replete with instances in which the 
Defendant has proffered conflicting swom testimony before this Court.”). Given this lack of 
integrity, PlaintiffS go into trial not knowing which of the hundreds of thousands of documents Dr. 


Wright has produced, he will suddenly and without warning, disavow as the result of hacking, 


forgery, or whatever else he comes up with 
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The potential for trial by ambush is perhaps best illustrated by Dr. Wright’s latest gambit 
regarding his signature on key documents. Specifically, he has retained a handwriting expert to 
opine that his signature, on documents he produced from his own files, that he submitted to the 
ATO in support of his positions there, and that he swore bore his signature and handwriting, at 
deposition, are forgeries. See also Plfs Daubert Motion to Strike Expert F, Harley Norwiteh, 

In fact, the only theme that seems to tie together the hacking and forging claims by Dr. 
Wright is that it only seems to apply to documents that contradict his most recent story about this 
case. And even that is difficult to predict because Dr. Wright’s theories of the case have not been 
a paragon of consistency. For example, Defendant has tried to get this case dismissed based on 
any alleged lack of jurisdiction based on the membership in Plaintiff W&K. However, Dr. Wright 
has taken every different possible position on the “facts” of this issue, As this Court observed: 

This is not the first time that the Defendant has made certain representations 
regarding the membership of W&K. Indeed, the Court notes that the 
Defendant has made several conflicting statements regarding even his own 


ownership of W&K. ECF No, [256], at 29:24-25 (Judge, | get that there 
are a number of different statements by Dr. Wright.”) 


These statements include: 


On April 2, 2013, the Defendant signed a contract, representing that Dave 
Kleiman is 100% owner of W&K, which was filed before the Supreme 
‘Court of New South Wales. ECF No. [83-5], at 1 


On or about July and August ¢f 2013, the Defendant filed a sworn affidavit 
in the Supreme Court of New South Wales declaring that he and Dave 
Kleiman each owned 50% of W&K. ECF No. [83-4]. at 4. 


On April 16, 2078, in a swom affidavit the Defendant stated that he has 
“never been a member of W&K.” ECF No, [12-2], at € 12 (emphasis 
added), 


On June 28, 2019, during his deposition the Defendant testified under oath 
that he has “no idea” who the owners of W&K were, and unequivocally 
stated that he was not an owner of W&K. See ECF No. [242-1], at (233:12- 
14) (“Q: Who owned W&K in reality? A. Not me.”) and (233:22-23) (“Q. 
You have no idea who owns W&K? A. I do not know that, 


Is 
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Now, in his Motion and contrary to the statements above, the Defendant 
argues that three additional parties may be members of W&K. Defendant 
claims that the record evidence supports the presence of the additional 
members. 


ECF No, [265]. What Defendant appears poised to do with his “hacking” and “forgery” 
defenses will turn the trial of this case into a sham. 

Defendant claims to be a world-renowned expert in computers, If his “hacking” claims 
‘were anything other than a sham to avoid responsibility for documentary evidence that contradicts 
his defenses in this case, he would have come forward with forensic evidence that his computers 
were “hacked.” Indeed, he has retained computer experts, but none were asked to examine his 
devices to substantiate his hacking claims. See Chambers Rep., at 5, attached hereto as Ex.14 
(asked to inspect all of Dave Kleiman’s devices and identify any evidence of formatting, new file 
creations or modifications, and the impact of any such activity); see also Madura Rep., at 3, 
attached hereto as Ex. 15 (opining on whether Dave Kleiman had the “requisite skills and 


jal Bitcoin core software”). Instead, on an ad hoc bi 


experience to have written the ori 


without warning, and with no support other than his word, Dr. Wright wants to be allowed to inject 
the idea of “hacking” into this trial to discount the damning evidence against him that he himself 
produced. This should not be allowed. See United States v. Finley, 1:11-CR-04, 2017 WL 
3495345, at *7 (W.D. Pa. Aug. 15, 2017) (defendant's “theory of various possible complex unseen 


computer hacking scenarios resulting in an intrusion into his computer... is a completely 


ee also Cohen v. Porsche Car 


unsupported speculative allegation.”); Am,, Inc., 2:19-CV- 
05530 AFM, 2019 WL 6700941, at *2 (C.D. Cal. Dec. 6, 2019) (holding that unsupported 
allegations of “hacking” were insufficient to state a claim for relief where plaintiffs failed to 


“specify how the ‘hacking’ took place, in what way [the hacked] device was defective, ... when 
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and where the hacking took place and do not refer to any technical analysis that supports their 
assertion of hacking.”). 

A party that is willing to do anything, and say anything, to win is a threat to the civil justice 
system itself. See Leor Exploration and Production, LLC. v. Aguiar, 2010 WL 3782195 at *4 
(S.D. Fla, 2010) (upholding terminating sanctions where a party had crossed the line between 
“wanting to win” and “doing anything, whether legal or not, to win”), To allow Dr. Wright's 
“hacking” and forgery gambits to proceed is a threat to the integrity of the system. See Perna v. 
Electronic Data Systems, Corp., 916 F. Supp. 388, 397 (D. N.J, 1995) (“courts cannot lack the 
power to defend their integrity against unscrupulous marauders; if that were so, it would place at 
risk the very fundament of the judicial system”. 

Accordingly, Plaintiffs request that Dr. Wright be precluded from claiming his computers 
were “hacked” or that his signatures were forged. In the alternative, to avoid a trial by ambush, 
Plaintiffs request that Dr. Wright be compelled to disclose, at least 30 days before trial, all 
documents he has produced that he claims are the result of hacking, are forged, or are otherwise 
inauthentic, with a detailed and sworn explanation for who, how, when, and why this hacking 


occurred. 


MIL #4: Preclude Defendant's use of late disclosed documents 


Defendant produced almost 2000 pages of documents cffer both his deposition and expert 
discovery cutoff. Defendant should either be (i) precluded from using them at trial or (ii) be 
required to sit for an additional deposition so Plaintiffs may explore the newly disclosed 
information, after which Plaintiff’ should be entitled to update their expert disclosures if necessary. 

Defendant’s deposition took place on March 16 and 18. Parties were required to disclose 
all expert reports by April 10 and rebuttal reports by April 17, with all fact and expert discovery 
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closed by May 1. ECF No. [441]. In between the completion of Defendant’s deposition and the 
close of discovery, Defendant produced three additional productions: (i) 6 pages of documents on 
March 25; (ii) 749 pages on April 6; and (iii) 1099 pages on April 24 

The documents produced appear relevant to major issues in this case. The productions 
include lists and data associated with of thousands of mined bitcoin blocks and accounting records 
for Wright Intemational Investments Ltd., invoices for Information Defense Pty Ltd, intellectual 
property invoices for Bitcoin Database rights, and sales records for a company called Malaysian 
Global. Many of the documents purportedly date back to 2009, a highly relevant time period in 
this case given its proximity to the original creation of the Bitcoin protocol. Notably, the 
production appears to include purchase and transfer records for nearly 1.25 million bitcoin from 
sources that have not been previously disclosed, including records related to bitcoin that was mined 
shortly after the inception of the Bitcoin protocol. 

Despite the limited amount of time since the documents were produced, Plaintiffs have 
already identified significant red flags. As just one example, Defendant’s counsel represented that 
these materials were “directly from the MYOB cloud/internet environment and not from any 
device that was collected,” and provided by Defendant “afier he regained access to the online 
account to counsel in zip files who sent those files to AlixPartners.” April 29, 2020 Email from Z. 


Markoe re Prod. Delivery} 


otice, attached hereto as Ex. 16, Yet the production included file types, 
such as “doex” that appear to be unsupported by MYOB’s export function, and metadata for many 


of the documents shows a different law firm, SCA Ontier-— 


vhich represents Defendant and his 


wife—as the creator of the documents. 
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Because of the late production,'' Plaintiffs are unable to use written and oral discovery to 
probe the documents” content and reliability, Given the Defendant's conduct to date, including a 
propensity to manipulate documents and mysteriously obtain new documents (which conveniently 
contain no metadata) that support his story, these late-disclosed documents certainly need to be 
explained by the Defendant and tested by Plaintiff's experts. Plaintiffs, unfortunately, cannot rule 
out the possibility that these documents were withheld by Dr. Wright (or just fabricated) in an 
attempt to prejudice Plaintiffs" trial preparation. 

With the Defendant's deposition over, Plaintiffs have no opportunity to question the person 
most knowledgeable about the documents and the circumstances surrounding their production, 
Additionally, given the passing of expert deadlines, Plaintiffs cannot ask their experts to opine or 
supplement their reports in response. 

Without remedy, Defendant's tardy disclosure will accomplish its intended effect and 
prejudice Plaintiff's ability to adequately prepare for trial. Courts ean remedy such prejudice by 
excluding these documents from use by Defendant at trial or by ordering Defendant to sit for an 
additional deposition to fully explore the newly disclosed information. Debose v. Broward Health, 
2009 WL 1410348, at *2 (S.D. Fla. May 20, 2009) (precluding defendants from using documents 


at trial that were disclosed after discovery deadlines and depositions); In re Delta/AirTran Baggage 


"' Plaintiffs recognize that Judge Reinhart ruled that the parties could produce documents up until the 
discovery cutoff. Jan. 2, 2020 Hrg. Tm., at 43:14-22, attached hereto as Ex. 17. However, there is no 
reason to believe that Judge Reinhart was giving Defendant blanket permission to hold relevant documents 
until after depositions and expert disclosures so as to sandbag plaintiffs before trial 
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Fee Antitrust Litig., 846 F. Supp. 2d 1335, 1347 (ND. Ga. 2012), modified sub nom. In re 
Delta/Airtran Baggage Fee Antitrust Litig., 2012 WL 12952328 (N.D. Ga. July 18, 2012) 
(reopening discovery to allow plaintiffs to explore newly raised information where defendants 
produced relevant documents after discovery deadlines). Given that trial is less than two months 
away, and there is significant pre-trial work to be done, Plaintiffs respectfully request that this 
Court preclude Defendant from using documents he disclosed after his deposition. However, if 
the Court determines that the Defendant should be able to rely on these documents, Plaintiffs 


request the Court to compel Dr. Wright to sit for an additional 4-hour deposition." 


MIL #5: Preclude Dr. Wright from stating that Dave Kleiman committed suicide 


During Wright's March 2020 deposition he made the unsolicited, unsubstantiated, and 
provably wrong statement that Dave committed suicide. See e.g., Mar. 18, 2020 Craig Wright Dep. 


‘Tm., at 16:11-15, attached hereto as Ex. 18 (“David Kleiman that is -- committed suicide a number 


of days before he was due and required under the contract to return the software and other 
payments”).'° This purposeful attempt to malign Dave's memory is irrelevant to the issues before 
the jury, is completely unsupported by the record, and is in fact directly contrary to the medical 
evidence. Specifically, after Dave"s death, the Office of the District Medical Examiner for Palm 
Beach County issued an autopsy report for David Kleiman stating that the “CAUSE OF DEATH” 


was “CORONARY ARTERY DISEASE” and that the “MANNER OF DEATH” was 


© To be sure, Plaintiff would need much less time with any other witness, but at each deposition, the 
Defendant is evasive, gives irrelevant answers, and needlessly wastes time. 

® See also, attached collectively as Ex. 18, 104:23-25 (“Unfortunately, Mr. Kleiman committed suicide 
2"); 123:25-124:1 (“I know Dave committed suicide at that time, yes."); 200:12-13 (“It would not be a 
random occurrence when someone commits suicide iti still fate.) 
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“NATURAL.” See D. Kleiman autopsy report, attached hereto as Ex. 19. Any evidence or 


testimony that Dave committed suicide should be excluded. 


MIL 


Preclude Dr. Wright from presenting evidence or testimony regarding 
Dave's drug use and social habits 


At Ira’s April 2019 deposition, Dr. Wright's attorneys asked a number of questions relating 
to Dave's alleged drug use, Defendant should be precluded ftom introducing evidence relating to 


Dave's alleged drug use, as well as evidence regarding Dave's social habits, including Dave’s 


dating life and any alleged tendency to vi 


strip clubs, as such evidence is irrelevant and, 
therefore, inadmissible. See Fed, R, Evid. 402. Moreover, even if such evidence were relevant, 
and it’s not, it should be excluded on the basis that that it presents a danger of unfair prejudice that 
substantially outweighs its probative value. See United States v. Sellers, 906 F.2d 597, 602 (11th 
Cir. 1990) (noting “the extreme potential for unfair prejudice flowing from evidence of drug use”); 
Nobles v. Sushi Sake NMB, Inc., No. 17-cv-21828, 2018 WL 3235534, at "1-2 (S.D. Fla. July 2, 
2018) (excluding evidence of defendant's drug use because it was “unduly prejudicial and its 
probative value [was] de minimis"); Hall v. Mayor Aldermen cf City cf Savannah, No. 4:03-cv- 
248, 2005 WL 8156263, at *1-2 (S.D. Ga. Oct. 5, 2005) (excluding evidence that defendant worked 


ata strip club as “too irrelevant and prejudicial under Rule 403"). 


MIL #7: Exclude testimony or references to Dr. Wright’s childhood trauma 


Defendant may seek to introduce evidence about matters related to traumatic events that 
allegedly occurred during his childhood. Such matters are irrelevant to the issues of this case 
(which only involve Dr. Wright's actions during adulthood) and are highly prejudicial to 


Plaintiffs. Defendant's expert, Dr. Klin, who opined as to Dr. Wright's purported Autism 
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Spectrum Disorder and how it impacts his presentation in these proceedings, noted that Dr. Wright 
and his siblings were “exposed to, and experienced, traumatizing events attributed to his biological 
father, and subsequently, to one of his stepfathers.” Klin Rep., at 4, attached hereto as Ex. 20, In 
his deposition, Dr. Klin also described how Dr. Wright was “relentlessly bullied by others” and 
how he “could be observed [at the] playground alone, dressed as a ninja and playing as if he was 
the weirdest person in the world.” Klin Dep. Tm., at 238:5-15, attached hereto as Ex. 21. Yet, 
Dr. Klin firmly stated that he is “absolutely not” opining that Dr. Wright’s alleged trauma suffered 


during childhood “was the cause or a contributing cause to his autism.” Klin Dep. Tm., at 245:21 


246:5, attached hereto as Ex. 22. 


Matters related to Dr. Wright’s suffering as a child have potential to influence the jury to 
make decisions based on sympathy rather than on the pertinent facts germane to the issues of this 
case, Fed. R. Civ. P, 403; Johnson v, Jennings, 772 F. App'x 822, 826 (11th Cir, 2019) (stating 


that Rule 403 guards agai 


making decisions on an emotion basis and finding that details of 


plaintifi’s son's medical issues were unfairly prejudicial”); See also PI's Motion in limine to 


exclude Ira and Dave’s familial relationship supra. Such matters are irrelevant and highly 


prejudicial to Plaintiffs and should be excluded. 


CONCLUSION 


WHEREFORE, for the reasons stated above, Plaintiffs respectfully request the Court 


grant the motions in limine described herein. 
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S.D. FLA. LR, 7.1 CERTIFICATION 


In accordance with S.D. Fla. L.R. 7-1(a)(3), counsel for Plaintiffs conferred with Defendant's 


counsel regarding each of these Motions in Limine, and is informed that Defendant opposes the 


relief sought herein, 


Dated: May 8, 2020 


Respectfully submitted, 


4 Andrew 
Andrew S, Brenner, Esq, 

Florida Bar No. 978663 

BOIES SCHILLER FLEXNER LLP 
100 SE 2™ Street, Suite 2800 

Miami, Florida 33131 


abrenner(@bsfllp.com 


Velvel (Devin) Freedman, Esq. 

Florida Bar No. 99762 

ROCHE CYRULNIK FREEDMAN LLP 
200 S. Biscayne Blvd, Suite 5500 

Miami, Florida 33131 

Telephone: (305) 357-3861 

vel@refllp.com 

nbermond@refllp.com 


Kyle W. Roche, Esq. 
Joseph M. Delich, Ess 
Admitted Pro Hae Vic 
ROCHE CYRULNIK FREEDMAN LLP 
99 Park Avenue, Suite 1910 

‘New York City, NY 10016 
kyle@refllp.com 

idelich@refllp.com 


Counsel to Plaint,f Ira Kleiman as Personal 
Representative cf the Estate «f David Kleiman 
and W&K Itfo Defense Research, LLC 
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CERTIFICATE OF SERVICE 
THEREBY CERTIFY that on May 8, 2020 a true and correct copy of the foregoing was 


filed under Seal with CM/ECF, and served by E-mail to all counsel of record. 


s/Andrew 8. Brenner 
ANDREW S. BRENNER 


972 


USCA11 Case: 22-11150 Document: 41-5 Date Filed: 09/07/2022 Page: 106 of 136 


TAB 523 


USCA11 Case: 22-11150 Document: 41-5 Date Filed: 09/07/2022 Page: 107 of 136 
Case 9:18-cv-80176-BB Document 523 Entered on FLSD Docket 05/22/2020 Page 1 of 18 


UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT OF FLORIDA. 


IRA KLEIMAN, as personal representative of 
the estate of David Kleiman, and W&K INFO 
DEFENSE RESEARCH, LLC 


plaintiffs, 
v. ‘Case No. 9:18-cy-80176 (BB/BR) 


CRAIG WRIGHT, 


defendant. 


DR. CRAIG WRIGHT'S OPPOSITION 
TO PLAINTIFFS’ OMNIBUS MOTION IN LIMINE 


In the Omnibus Motion in Limine (the “Motion”), plaintiffs ask this Court to exclude 
seven categories of evidence on the bases that: (1) the evidence is not relevant; (2) even if it were 
relevant, itis unfairly prejudicial; (3) it allegedly contradicts “judicially-admitted” facts; and (4) 
fs? 


they were produced later in the discovery period than plaintiff's would have liked. Pk 


attempt to exclude those seven categories of documents is little more than an attempt to whitewash 


Dave Kleiman’s character and sat 


ize his actions. That evidence, however, is directly relevant to 
whether Dave, during a very turbulent period of time in his life in which he was: (1) in and out of 
the hospital; (2) abusing drugs; (3) exhibiting violent tendencies towards women; and (4) living a 
reckless lifestyle on the apparent verge of poverty while at the same time frequenting strip clubs, 
was simultaneously creating (and amassing a fortune for ereating) one of the most technologically 
advanced, game-changing electronic or digital cash systems in the world. And evidence that 
during this time, through his death, Dave and Ira had a very acrimonious relationship, is directly 
relevant to the reason why Ira, Dave’s estate’s personal representative, haphazardly destroyed 
Dave’s data and documents which, if plaintiffs’ theory of this case is to be believed, could have 
contained the proof necessary for plaintiffs" claims, or more likely, contained just the opposite. To 
be sure, the Motion seeks to strip the context from some of the most probative evidence in this 
case. But facts do not, and cannot, exist in a vacuum and without context. And to allow plaintiffs 


to place them in that light by excluding these seven categories of evidence would allow them to 
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tthe truth, The Court should deny the Motion and address the admissibility of each category 
of evidence in the natural course at trial. 


LEGAL STANDARD 


A motion in limine alters the normal conduct of a trial, in which a party offers evidence, to 
which the opposing party can acquiesce or object, at which point the court will decide, considering 
the context of the trial, whether the evidence should be admitted or exeluded. Instead, a motion in 
limine asks a court to consider, out of context and in a vacuum, whether the evidence (which may 
or may not eventually be offered by a party) should be admitted. See Roberts v. Charter Nat. L.fe 
Ins. Co., 105 F.R.D. 492 (8.D. Fla. 1985) (“Consideration of evidentiary rulings on an item by 
item, piecemeal basis is counter-productive to the effective administration of justice in a busy trial 
court. When these rulings are made at the time the exhibit is offered in evidence, the trial judge 
has the benefit of full development of all relevant facts constituting the introductory predicate for 
admission of the item or statement. Motions in limine rarely provide this factual background.” 
Accordingly, motions in limine are disfavored and should be granted sparingly. Biscayne Cove 
Condo. Ass'n Inc. v. OBE Ins, Co1p., 2013 WL 2646828, at *3 (S.D. Fla, 2013) (citation omitted) 
(“A motion in limine is traditionally disfavored because questions of admissibility should be dealt 
with at trial.”), In fact, a court considering a motion in limine should, by default, deny it unless 
and until the movant can demonstrate that there is no possible ground on which the evidence could 
be admitted. United States v. Gonzalez, 718 F. Supp. 2d 1341, 1345 (S.D. Fla. 2010) (“In fairness 
to the parties and their ability to put on their case, a court should exclude evidence in limine only 
when itis clearly inadmissible on all potential grounds... . [and the] movant has the burden of 
demonstrating that the evidence is inadmissible on any relevant ground.”). In other words, unless 
the movant can establish that there is no possible way the evidence could be admissible, the 
motion should be denied and the admissibility of the evidence determined at trial, in the ordinary 
course. Salomon Constr. & Roc fing Corp. v. James McHugh Constr. Co., 2019 WL 5256980, at 
*1(S.D. Fla. 2019) (“Unless evidence meets this high standard, evidentiary rulings should be 
deferred until trial so that questions of foundation, relevancy, and potential prejudice may be 
resolved in proper context.”) (citing In re Seroquel Prods. Liab. Litig., 2009 WL 260989, at *L 
(M.D. Fla. 2009)) 

Regardless of when the admissibility of the evidence is considered, under the Federal 


Rules of Evidence, relevant evidence is admissible, unless the opponent of that evidence can 
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establish that it meets very limited—and sparingly used—criteria for exclusion. See AIM 


Recycling cf Fla., LLC v. Metals USA, Inc., 2020 WL 236719, at *2 (S.D. Fla. 2020) (Bloom, J.) 


(“Evidence is admissible if relevant, and evidence is relevant if it has any tendeney to prove or 
disprove a fact of consequence.”) (internal citations omitted). One of those narrowly-construed 
exceptions is Federal Rule of Evidence 403, under which a court may exclude otherwise 
admissible evidence “if its probative value is substantially outweighed by a danger of ... unfair 
prejudice, confusing the issues, misleading the jury, undue delay, wasting of time, or needlessly 
presenting cumulative evidence.” Id. (citing Fed. R. Evid. 403) (emphasis added). But exclusion 
under Rule 403, being an exception to the default rule that relevant evidence is admissible, “is an 
extraordinary remedy which the district court should involve sparingly, and the balance should be 
struck in favor of admissibility.” /d. (citing United States v. Patrick, 513 Fed. App’x 82, 886 (11th 
Cir. 2013)), “Rule 403°s ‘major function ... is limited to excluding matter of scant or cumulative 
probative force, dragged in by the heels for the sake of its prejudicial effect.” AIM Recycling, 2020 
WL 236719, at *2 (quoting United States v. Grant, 256 F.3d 1146, 1155 (11th Cir. 2001). 
Because plaintiffs have scarcely attempted to—and never could—meet their burden of 
“demonstrating that the evidence is inadmissible on any relevant ground,” Gonzalez, 718 F. Supp. 
2d at 1345, the Court should refuse to exclude the relevant evidence defendant intends on 
presenting at trial. 

DISCUSSION 


The Motion raises seven categories of evidence that plaintiffs seek to have the Court 
preemptively exclude, Defendant addresses each category in turn. 


AL The 
Admi 


jurt Should Not Find That Defendant’s Answers Constituted a Judicial 


Plaintiffs first ask this Court to issue an order “precluding [Dr.] Wright from contradicting 
the plain meaning of the documents that come from him, were drafted by him, or were signed by 
him and which he judicially admitted, ‘speak for themselves” in his Answer.” Motion at 12. Asa 
legal basis for this extremely broad and all-encompassing request, plaintiffs cite to the doctrine of 


juc 


cial admissions. But such a statement cannot constitute a judicial admission, and even if it 


could, the admission does not go as far as plaintiffs suggest. 
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1. The statement that a document “speaks for itse.f” cannot constitute a judicial 
admission 
“A statement must be ‘deliberate, clear, and unambiguous’ to be considered 

a judicial admission.” In re Kattouah, 452 B.R. 604, 608 (E.D. Mich. 2011) (citing MacDonald v. 
Gen. Motors Corp., 110 F.3d 337, 340 (6th Cir. 1997)). “In order to satisfy these elements, the 
statement in context must amount to an express concession of a fact.” In re Kattouah, 452 B.R. at 
608 (citing Robinson v. McNeil Consumer Healthcare, 671 F.Supp.2d 975, 981-82 (N.D. Ill. 
2009)). Stated differently, “[jJudicial admissions generally arise only from deliberate voluntary 
waivers that expressly concede for the purposes of trial the truth of an alleged fact.” United States 
v, Belcu. fine, 527 F.2d 941, 944 (Ist Cir. 1975). 

‘The statement that a “document speaks for itself” is not an “express concession of fact,” 
nor is it a “deliberate voluntary waiver.” Serv. Source, Inc. v. C,fice Depot, Inc., 259 F. App’ 
768, 772-73 (6th Cir. 2008) (finding that the defendant’s statement that the document speaks for 
itself is “not the type that should be considered to be judicial admissions by a court.”), This is 
because the statement that a “document speaks for itself” is ambiguous. £.g. N. Ind. Metals ¥. 


Towa Exp., Inc., 2008 WL 2756330, at *3 (N.D. Ind. 2008) (“Iowa Express’ response that 


the document speaks for itself could either be interpreted as an admission or denial and does not 
directly respond to the allegations in the Complaint.”) (emphasis added). And an ambiguous 


statement cannot serve as a basis for a judicial admission. Glick v. White Motor Co., 458 F.2d 


1287, 1291 (3d Cir. 1972) (“To be binding, judicial admissions must be unequivocal.) (emphasis 
added) (citing Oscanyan v. Arms Co., 103 U.S. 261 (1880)). As such, Dr. Wright’s statement that 
the “document speaks for itself” cannot serve as a judicial admission. 

Further, were there any doubt as to whether the statement that the “documents speak for 
themselves” constitutes a judicial admission (there isn’t, because it doesn’t), it should be resolved 
in defendant’s favor. “Considerations of fairness and the policy of encouraging judicial admissions 


require that trial judges be given broad discretion to relieve parties from the consequences of 


judicial admission in appropriate cases.” Belcu fine, 527 F.2d at 944 (Ist Cir. 1975) (citing United 
States v. Cline, 388 F.2d 294, 296 (4th Cir, 1968)); accord Serv. Source, Inc., 29 F. App's at 
772-73. This is especially true in this case, where plaintiffs waited nearly a year and a half to raise 


this issue and assert that defendant is “attempt[ing] to evade the pleading requirements of Rule 8,” 
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(Motion at 10) and where plaintiffs’ own conduct demonstrates that they did not consider 
defendant’ s statements to be judicial admissions." 

Plaintiffs should have raised any challenges that they had with defendant's answer many 
months ago, as required by the law. See Fed. R. Civ. P. 12(f) (providing a deadline to file a motion 
to strike either before responding to the allegedly deficient pleading or, if no response is allowed, 
within 21 days after being served with that pleading). It simply is unfair for plaintiffs to sit on 
their hands for nearly a year and a half, wait until the time to amend the answer without leave of 
Court has long passed, wait until discovery has concluded, and then spring a gotcha on the eve of 
trial. Plaintiffs should have filed a timely motion to strike defendants’ answer, at which point, the 
Court could have provided leave to amend under Rule 15°s liberal amendment policy, were the 
Court persuaded by plaintiffs’ arguments. See Gu,f Restoration Neawork v, U.S. Envil. Prot. 
Agency, 2018 WL 5297743, at *4 (E.D. La. 2018) (noting that the “liberal amendment policy of 
Rule 15 provides a safety valve that permits the district court to allow deviations from poorly 
framed denials when it seems appropriate to do so.” and granting leave to amend an answer stating 
that a “document spoke for itself”); Valley Forge Ins. Co. v. Har ford Iron & Metal, Inc., 2015 
WL 5730662, at *3 (N.D. Ind. 2015) (granting leave to amend responses that stated the 
“documents spoke for themselves"); Do It Best Corp. v. Heinen Hardware, LLC, 2013 WL. 
3421924, at *6 (N.D. Ind. 2013) (same). Plaintiffs’ challenge is untimely and prejudicial to 
defendant. 


Further, plaintiffs’ conduct throughout discovery demonstrates that they never considered 
the statements that the “documents speak for themselves” to be judicial admissions. As noted in 


their own Motion, plaintiffs have questioned Dr. Wright on mult 


le occasions as to the authorship 
and contents of certain documents that “speak for themselves.” Motion at 11 (relating how 


plaintiffs? counsel asked Dr. Wright who “wrote” or “typed” certain documents). Obviously, if Dr. 


* Plaintiffs cite to Lipton Indus., Ine. v. Ralston Purina Co., 670 F-2d 1024, 1030 (C.C.P.A. 
1982)), but that case dealt with a defendant who qualified his answer by stating it was “upon 
information and belief,” not one that answered the “documents speak for themselves.” 

* Plaintiffs filed a motion to strike affirmative defenses to the second amendment complaint [D. 
95]. While plaintiffs sought to have the Court strike defendant's fifth, sixth, eight, ninth, eleventh, 
and twelfth affirmative defenses, at no point did plaintiffs move to strike defendant's statements 
that “documents speak for themselves.” 
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Wright judicially admitted the authenticity of those documents and the veracity of the statements 
contained within them, then there would have been no need for plaintiffs to ask those questions, 

Finally, the cases that plaintiffs rely on in their Motion are easily distinguishable, and in 
many cases simply irrelevant, as they do not involve assertions that the “documents speak for 
themselves.” Instead, the cases address clear and unambiguous statements, like: (1) the “principle 
place of business is in Florida,” Cocper v. Meridian Yachis, Lid., 575 F.3d 1151, 1177 (11th Cir, 
2009); (2) that an action is “brought in the judicial district in which the cause of action arises,” 
Best Canvas Prod. & Supplies, Inc. v. Plocf Truck Lines, Ine., 713 F.2d 618, 621 (11th Cir. 1983); 
or (3) that the plaintiffs applied for a job position. Johnson v. Publix Super Markets, Inc., 2012 
WL 13001421, at *6 (S.D. Fla. 2012). Accordingly, these cases are not helpful in determining 
whether an ambiguous statement that a “document speaks for itself” could be considered a judicial 
admission. 

While the remaining cases at least address the statement that the “document speaks for 
itself,” they do not advance plaintiffs" position. In FDIC v. Stovall, 2014 WL 8251465, at *12 
(ND. Ga. 2014), the court actually found that “the opposing party did not really admit anything” 
by stating that a “document speaks for itself.” (Emphasis added). This directly contradicts 
plaintiffs” position that such a statement is a judicial admission. In Charleston v. Salon Secrets 
Day Spa, Inc., 2009 WL 1795529, at *1 (E.D. Pa., 2009), while the court found the statement that 
the “documents speak for themselves” to be the “equivalent of an admission,” it only did so 
because the defendant conceded that it was an admission. Tellingly however, the Charleston court 


concluded that other rather ambiguous answers which defendant did not concede were admissions, 


such as that: (1) the averment was directed to another defendant; (2) it was without knowledge 
sufficient to form a belief as to the averment; or (3) no answer was required because it was merely 
a conclusion of law, were not deemed admissions. /d. Lastly, in Jn re Cotter, 2011 WL 5900811 


(Bankr, D.N.J. 2011), the plaintiffs moved to strike an answer for failure to comply with Rule 


8(b). In other words, the court was adjudicating the sufficiency of the defendant’s response (i. 


whether there was a legally sufficient admission or denial). The court was not asked to, and did 


not, determine whether the statement was sufficiently clear and unambiguous to serve as a ju 


* Plaintiffs also cite to Mitchell v. Wright, 154 F.2d 924, 926-27 (Sth Cir. 1946), but it is entirely 
unclear how that has any bearing on this case. In any event, it certainly does not deal with an 
answer that stated that the documents speak for themselves. 
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admission, which is what the plaintiffs ask the Court to do here, As noted above, courts that have 
addressed this exact issue have found that the statement that a “document speaks for itself” is “not 
the type that should be considered to be judicial admissions by a court.” Serv, Source, Inc, 259 F. 
App'x at 772-73. 

2 Even if the statement that a “document speaks for itse.f” could constitute a 

judicial admission (it can’), the admission does not go as far as plaint, fs suggest 

As demonstrated above, the statement that a “document speaks for itself” cannot constitute 
a judicial admission. Yet, even if it could, the admission would not go as far as plaintiffs suggest. 
According to plaintiffs, by stating that the “document speaks for itself,” defendant admitted that: 
(1) the document is authentie; (2) the content of the entire document is true; and (3) plaintifis* 
interpretation of the “plain meaning” of the document controlled. Motion at 12. Plaintiffs go too 
far. 

As an initial matter, defendant did not solely answer that the “documents speak for 
themselves.” He further specified that he “denies any erroneous, incomplete, or out-of-context 
characterization of [the document], and any inaccurate inferences or conclusions derived from [the 
document].” Amended Answer to Second Amended Complaint [D-E. 87] $4 36, 55, 62, 63, 69, 70, 
74, 16, 77, 78, 80, 81, 85, 86, 87, 88, 90, 91, 101, 103, 104, 105, 106, 107, 108, 109, 117, 118, 
120, 121, 123, 125, 126, 127, 128, 129, 130, 133, 135, 136, 137, 139, 143, 144, 145, 146, 147, 
148, 151, 152, 153, 154, 155, 156, 161, 163, 165, 167, 168, 169, and 220. In other words, 


defendant admitted that the words appear in the document that plaintiffs rely on, but did not (and 


does not) admit that plaintiffs’ interpretation of those words is accurate, that the words in the 
document are true, or even that the document is authentic. 


3. Were the Court inclined to consider any remedy, it should be to permit the 
defendant to amend his answer to the complaint 


The remedy plaintiffs request is severe and would result in great prejudice to defendant. It 
would effectively prohibit him from testifying about emails and documents that plaintiffs maintain 
were drafted and sent by defendant, Asa basis for this harsh remedy, plaintiffs exploit an 
admittedly ambiguous statement made by defendant in his answer, about which plaintiffs were 
silent for almost a year and a hall, 

Were the Court inclined to find that the statement that a “document speaks for itself” could 


be considered a judicial admission, then the just remedy would be to permit defendant to amend 
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his answer to further specify in detail what exactly he was admitting or denying. Plaintiffs will not 
be prejudiced by this amendment, because as demonstrated above, plaintiffs’ conduct throughout 
discovery shows that they did not consider that statement to be an admission. 

B. The Court Should Not Exclude Testimony Relating to the Hack of Defendant's 

Electronic Devices 

Plaintiff next ask this Court to preclude defendant from stating that “his computers were 
‘hacked’ or that his signatures were forged.” Motion at 17. In the alternative, they ask the Court to 
compel defendant to “disclose, at least 30 days before trial, all documents that he has produced 
that he claims are the result of hacking, are forged, or otherwise inauthentic, with a detailed and 
swomn explanation for who, how, when, and why this hacking occurred.” Id. Unsurprisingly, 
plaintiffs don’t cite to even one case that supports their extraordinary request." 

The purpose ofa motion in limine is to permit the Court to rule on evidentiary objections 
in advance of trial. See Salomon, 2019 WL 5256980, at *1. Obviously, there needs to be an 
evidentiary basis to exclude the testimony. Here, plaintiffs proffer none. Instead, plaintiffs 
unilaterally conclude that defendant's computers were not hacked and thus ask the Court to 
exclude testimony related to that “non-existent hack.” But plaintiffs are not the determiner of fact. 
‘The jury is. Moreover, there is ample evidence to support defendant's testimony that he was 
hacked. First, private and privileged communications that appear to be between defendant and his 
Australian counsel were obtained by a “hacker” and posted online, See https://gizmodo.com/this 


australian-says-he-and-his-dead-friend-invented-bi-1746958692 (last accessed May 14, 2020). 


Second, plaintiffs’ characterization that defendant is trying to “make a mockery of the 


and without any meaningful 


justice system” by “testify[ing], on a self-serving and ad hoc bi 
evidentiary foundation beyond his word, that various documents . .. are the result ofan alleged 
hacking scheme,” Motion at 13, is both disingenuous and factually incorrect. As plaintiff’ well 


know because they were produced by or to them long ago, there are many documents dating years 


“ While plaintiffs cite to two cases, neither of them remotely supports plaintiffs" position that this 
court should preclude defendant from introducing evidence that he was hacked, In United States v. 
Finley, 2017 WL 3495345, at *2 (W.D. Pa, 2017) the court ruled on a motion to vacate the 
defendant's conviction based on alleged ineffective assistance of counsel, and in Cohen v. Porsche 
Cars N. Am., Inc., 2019 WL 6700941, at *2 (C.D. Cal. 2019) the court ruled on the sufficiency of 
apleading. Neither of those cases dealt with whether a court should exclude relevant testimony in 
a motion in limine simply because it undermines plaintiffs’ claims. 
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before this lawsuit began, discussing the hack of defendants’ computers. See, e.g. email chain last 
dated Dec. 8, 2015 from C. Wright to S. Matthews and R. Watts, attached as Exhibit A 
(discussing hack of defendant’s computers); email chain last dated Dec. 9, 2015 from P. Paige to 
K. Andreou, forwarding email from I. Kleiman to C. Wright, attached as Exhibit B (same). 
Defendant's hack is not an ad hoc, recent fabrication, but instead is a well-documented, years long 
issue that plaintiffs are intimately aware of. 

Third, F. Harley Norwith, a forensic document examiner with over 40 years of experience, 
has provided an opinion that certain documents contain a forged version of defendant's signature. 
See Plaintiffs’ Omnibus Daubert Motion to Strike Defense Experts, Ex. 11 [D.E. $0911]. 
Presumably, one would not intentionally forge their own signature on a document and then retain 
that document in their possession, But a hacker who gained access to a computer system certainly 
could have placed that document there. Third, defendant is a high-profile figure in the biteoin 
community and a prime target for hackers. Hacks and online attacks are part of the “biteoin story,” 
as Gavin Andresen testified in his deposition, which explained that Satoshi's email had been 
hhacked that that defendant likely was as well. And J. Nguyen testified that even before plainty fs 
brought this lawsuit, defendant informed him that “someone hacked his company computers and 

ce 


In sum, plaintiffs have known for at least a year—and for much longer—that defendant 


tried to change documents.” J. Nguyen Depo Tr. 137:3-15, attached as Exhil 


was the victim of hacks® and thefts of documents and, they have had more than sufficient time to 


covery.” Itis for the jury to determine what 


fully explore the contours of that hack during di 
weight to give to the ample evidence that defendant was hacked—not plaintiff’. Teller v. Patten, 
61 US. 125, 127 (1857) (“It was the province of the jury to determine the weight of the evidence 
before them.”); Gunning v. Cooley, 281 U.S. 90, 94 (“Issues that depend on the ered 


* With respect to the citations to deposition transcripts in this opposition, the corresponding 
exhibits include the relevant excerpt from the transcript. Should the Court desire any additional 
portion of the transcript, defendant will file the requested portion. Citation to the deposition 
transcripts shall be [deponent] {page_:[line] 

“ As plaintiffs’ note in their motion, defendant testified at the August 2019 hearing that he was 
hacked. 

“In fact, it was plaint fs that elicited the testimony from J. Nguyen that defendant was hacked. 
Plaintiffs simply are not happy with the substance of his testimony. But that is not a valid basis to 
exclude it. 
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witnesses, and the effect or weight of evidence, are to be decided by the jury.”). Plaintiffs" attempt 
to usurp the role of the jury is unwarranted, contrary to law, and should be denied 


C. The Court Should Not Exel 
Brother Dave 


je Testimony about Ira Kleiman’s Relationship with his 


Plaintiff next ask the Court to exclude any testimony regarding Ira’s relationship with 
Dave, Motion at 4. According to plaintiffs, their relationship is “essentially irrelevant” (Motion at 
4) and “the only reason for [sic] Defendants to introduce such evidence would be to suggest to the 
jury that Ira was an absent sibling who abandoned his brother during Dave's time of need, and has 
only reappeared to claim Dave’s fortune.” Motion at 7. In making that argument, plaintiffs ignore 
a key piece of evidence on which they rely. 

Plaintiffs’ entire case is premised on Dave allegedly co-inventing the biteoin protocol, 
mining a fortune of biteoin with defendant, and developing valuable bitcoin intellectual property 
with defendant. Yet discovery has revealed that Dave never said anything to his closest friends— 
including friends who visited him every day and family members that he lived with—to suggest 
that he invented the bitcoin protocol, mined any bitcoin, or developed bitcoin intellectual property. 
See P. Paige Depo. Tr. 12:1-8, attached as Exhibit D; C. Conrad Depo. Tr. 14:10-12; 17:21-24, 
attached as Exhibit E; and K. Andreou Depo Tr. 19:20-20:12. attached as Exhibit F, To address 


this inconvenient reali 


, plaintiffs appear intent on arguing that Dave's involvement in bitcoin 


was a “secret,” and thus he was unable to share the details with his closest of friends and family. |. 
Kleiman January 13, 2020 Depo Tr. 13:20-17:12, attached as Exhibit G. 

Yet at the same time, plaintiffs allege that at a 2009 Thanksgiving dinner, Dave and Ira had 
a conversation that just so happened to fill the evidentiary void. Ira claims that in that 
conversation: 


A. Dave told Ira that “he was working on “something bigger” than Facebook, that he was 
“creating his own money.” D.E. 83 4 58. 


B, Dave told Ira that “he was making ‘digital money." Jd. 4 60. 


C. Dave “opened his wallet, took out a business card, flipped it over, drew a ‘B’ with a 
line or two through it, and commented on how “we” were working on a logo.” Id. 


D. Dave told Ira he was working with a relatively wealthy foreign man who owned some 
properties. /d. At61 
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E, Iraasked Dave why he didn’t partner with this wealthy individual. Dave was silent, 
which Ira understood to be Dave's concession they were already partners. Id. 


Importantly, that alleged conversation is the only evidence (apart from what comes from 
defendant—which plaintiffs argue is incredible and should be afforded no weight) that plaintiffs 
have to substantiate their claims. And that is why Ira’s relationship with Dave is relevant, highly 
probative, and essential to defendant's defense of this case. 

If Ira and Dave had a close relationship, then Ira’s story about the 2009 Thanksgiving 
dinner could make sense. Sometimes people tell “secrets” to their best friends or close family 
members—even when they aren’t supposed to, But if Ira and Dave were estranged, if Ira lived a 
ten-minute drive from Dave but never once visited Dave, and if Ira never visited Dave when he 
was sick in the VA, then it is less likely that Dave would have broken the “secret” and told Ira 
about hi 


s involvement in bitcoin, especially when Dave didn’t say anything to the people who did 
visit him every day, and who were close friends and family members that lived with him. 

Evidence of the brothers’ acrimonious relationship also is directly relevant and highly 
probative with respect fo Ira’s motivation for deleting or destroying Dave's electronic devices and 
physical files after Dave’s passing. Ira admitted to his “mistake” when defendant advised Dave's 
family that none of Dave's data or documents should be lost or destroyed. If, as defendant 
maintains and intends to demonstrate at trial, the brothers were estranged, that destroyed data 
could very well have revealed that Dave did not intend for Ira, as Dave's estate's representative, to 
have any claim against defendant, or that Dave in fact did not have any claim against defendant. 
Thus, in light of the supposed Thanksgiving conversation between the brothers, where Dave 
allegedly told Ira about bitcoin and Dave's role in developing it, the motivation behind Ira’s 
admitted destruction of Dave's files, and Ira’s actions with respect to Dave's property after his 
death are directly relevant to plaintiffs’ claims in this action, 

The evidence as to Ira’s relationship with Dave (or lack thereof) is not a “matter of scant or 
cumulative probative force, dragged in by the heels for the sake of its prejudicial effect.” United 
States v. King, 713 F.2d 627, 631 (11th Cir. 1983), And to the extent that there is any prejudicial 
effect, itis easily outweighed by the highly probative nature of this evidence. United States v, 
Mills, 704 F.2d 1553, 1560 (11th Cir. 1983) (“Relevant evidence is inherently prejudicial; but it is 
only unfair prejudice, substantially outweighing probative value, which permits exclusion of 


relevant matter under Rule 403, Unless trials are to be conducted as scenarios, or unreal facts 


u 
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tailored and sanitized for the occasion, the application of Rule 403 must be cautious and 
sparing.”) 
D. The Court Should Not Preclude Defendant's Use of Timely-Disclosed Documents 


Plaintiffs ask this Court to either (1) exclude documents that defendant produced after his 
deposition and expert disclosures or (2) compel him to sit for another deposition regarding those 
documents, Motion at 20, As with many of plaintiffs’ requests in the Motion, they fail to cite to 
any law or caselaw that would support this remedy. While plaintifis cite two cases (Motion at 19- 
20), none are remotely similar to the issue in front of this Court. In Debose v. Broward Health, the 
defendant produced the documents almost two months after discovery concluded, three days 
before the pre-trial conference, and 17 days before the start of trial. 2009 WL 1410348, at *2 (S.D. 
Fla, 2009). And in In re DeltarAir‘Tran Baggage Fee Antitrust Litig. the defendant produced the 
documents nearly a year after the discovery deadline concluded. 846 F. Supp. 2d 1335, 1354 (N.D. 
Ga. 2012), mod, fied sub nom. In re Delta/Airtran Baggage Fee Antitrust Litig., 2012 WL 
12952328 (N.D. Ga. 2012). Here, defendant timely produced the documents before the close of 
discovery and well before the scheduled trial date. 

Discovery closed on May 1, 2020, which, as plaintiffs acknowledge in their Motion, was 
the date by which all documents had to be produced. Motion at 19, n.11. Yet Plaintiffs complain 
that defendant produced 1,854 pages of documents in March and April of 2020. In doing so, they 
ignore the almost two million pages of documents that defendant produced prior to that date, and 
they ignore the fact that plainty fs were producing critical documents up until 2 hours and 21 
minutes before the close cf discovery, See email from K, Roche to counsel for defendant dated 
May 1, 2020 at 9:38:41 p.m., attached as Exhibit H (sending documents that included a recorded 
conversation between Ira Kleiman and defendant in 2015). They also ignore the fact that plaintiffs 
produced more than sixty thousand pages of documents after their depositions. At bottom, this is a 
complex case and plaintiffs have served many expansive discovery requests. In fact, in response to 
plaintiffs” request that defendant produce all documents by a certain date, Judge Reinhart found: 
“Now, you have asked for a lot in this ease, Mr. Freedman. I’ve given you a lot, but when you ask 
fora lot, don’t complain that you got a lot.” Hr. Tr. 43:20-22 (Jan, 2, 2020), Judge Reinhart then 
stated that the document production may continue until the close of discovery. Id. 43:10-19 


(That’s what discovery means. Discovery closes on that date”). Defendant complied with that 
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order. It simply is not reasonable to expect defendant to have produced ever single document 
before his deposition. 

Further, plaintiffs’ allegation that the timing of defendant’s production is part of an 
elaborate scheme to sandbag plaintiffs is baseless. Motion at 19, n.11, The existence of those files 
‘was no secret, Defendant told plaintiffs during his deposition that he had recently gained access to 
the files about which plaintiffs now complain: “We have access now to the Wright International 
Investment accounts from the period of 2009 on. As soon as I was told that those could be 
accessed, the access was granted and given to the forensic people that the lawyers mentioned, that 
my counsel have sort of hired.” Dr. C. Wright March 18, 2020 Depo tr. 260:15-20, attached as, 
Exhibit I. Counsel then asked defendant to elaborat 


Dr. Wright, you said ‘accounts’ here 
multiple times. What do you mean by you have access to the accounts?” Jd. at 260:23-25. 
Defendant responded: “I mean the accounts, as in accounting software, general ledgers, balances, 


that sort of stuff.” Jd. at 261: 


3. Plaintiffs’ counsel chose not to probe any further. Instead, 
counsel moved to other topics, such what company currently had the biteoin: “You have no access 
to the actual Bitcoin—strike that. Dr. Wright, where does the 800,000 and change Bitcoin you 
Id. at 261:4-8. 


mined between 2009 and 2010 -- where is that currently? With what company’ 
‘Subsequent to that deposition, plaintiffs never followed up about the aecounting records. 
Nor did they demand an immediate production. Nonetheless, defendant produced the documents 
on his own accord prior to the close of discovery. Plaintiffs now claim that those records are so 
important that they should have been produced earlier, and as a remedy, plaintiffs should able to 


re-depose defendant on those records or exclude them in theii 


entirety. Motion at 18 (arguing that 
“the document produced appear relevant to major issues in this case”). But plaintiffs prior silence 
belies that claim. In fact, one could argue that itis plaintiffs who are sandbagging defendant. 


E, The Court Should Not Exclude Evidence Tending to Show that Dave Brought About 
His Own Death 


Next, plaintiffs ask that this Court to exclude “[a}ny evidence or testimony that Dave 
committed suicide,” Motion at 21. In support, plaintiffs claim that such evidence is nothing more 
than a “purposeful attempt to malign Dave’s memory” and that itis “irrelevant to the issues before 
the jury, is completely unsupported by the record, and is in fact directly contrary to the medical 
evidence.” /d. at 20. According to plaintiffs, because Dave's autopsy report stated that the “cause 


of death” was “coronary artery disease” and that the “manner of death” was “natural,” any 
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evidence that Dave’s death was the result of his “self-directed injurious behavior with an intent to 


die as a result of the behavior,”* 


should be excluded. 

Defendants intend to present evidence that on March 25, 2013, Dave was given a three-day 
pass by the VA hospital where he was being treated for a number of very serious medical 
conditions, including MRSA, which, as he knew, if left untreated (as it was subsequent to Dave's 
flight from the hospital) could (and unfortunately did) prove fatal. Dave's passing, while tragic, 
was not a sudden, unexpected event. Dave never returned to the VA hospital, did not return calls 
from the VA hospital and was deemed to have gone AWOL. See Dr. MacIntyre Report dated April 
8, 2020. Plaintiffs’ Omnibus Daubert Motion to Strike Defense Experts, Ex. 14 [D.E. 509-14]. The 
evidence defendant intends to present will show that it was not just the likely, but the unavoidable, 
result of Dave's discontinued treatment. “The law provides a rebuttable presumption that every 
man intends the natural and probable consequences of his own acts. United States v, Wilkinson, 
460 F.2d 725, 730 (Sth Cir. 1972). The evidence will show that Dave intended to end his own life 
by discontinuing his treatment. Nevertheless, in the month between Dave's life-ending decision to 
discontinue treatment and its inevitable result, Dave did nothing to distribute the fortune plaintiffs 
claims they were entitled to, nor to inform anyone, including his brother Ira, his estate’s personal 
representative, of the keys necessary to access his biteoin wallet. Given plaintiffs’ claim that Dave 
‘was one of the architects of bitcoin, surely he would have known that without passing on those 
keys, which only he could have known about, his supposed fortune would have been lost forever 
at his death. Yet he chose to do nothing to transfer those keys or in any way preserve his assets. 


Dave’s conscious decision to discontinue his medical treatment—the proximate cause of his 


death—without his arranging for the transfer of his biteoin keys, is inconsistent with the state of 
mind of someone who allegedly obtained and owned hundreds of millions of dollars’ worth of 


bitcoin. Thus, evidence of his decision to bring about his own death is relevant because it “has any 


tendency to make a fact”—in this case—that Dave was not a co-inventor of bitcoin and did not 
have a treasure trove of bitcoin that he intended to leave to his estate—“less probable than it 


would be without the evidence.” Fed, R, Ev 


, 401(a). And plaintiffs have not even attempted to 
meet, let alone met, their heavy burden of proving that probative value of evidence of Dave's 


decision to dis 


continue his medical treatment is not “substantially outweighed by danger of. 


8 This is the National Center for Biotechnology Information’s (a branch of the National Institutes 
of Health) definition of “suicide.” https://www.ncbi.nlm.nih.gov/books/NBK 137739/table/ch L.t/. 


14 


986 


USCA11 Case: 22-11150 Document: 41-5 Date Filed: 09/07/2022 Page: 121 of 136 
Case 9:18-cv-80176-BB Document 523 Entered on FLSD Docket 05/22/2020 Page 15 of 18 


unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or 
needlessly presenting cumulative evidence.” Fed. R. Evid. 403. Accordingly, the court should not 
grant the “extraordinary remedy” of excluding this evidence. See AIM Recycling, 2020 WI 
236719, at "2 

F. The Court Should Not Exclude Evidence of Dave's Drug Use and Social Habits 


Plaintiffs’ next request is that the Court exclude “evidence relating to Dave’s alleged drug 


use, as well as evidence regarding Dave's social habits, including Dave’s dating life and any 


alleged tendency to visit strip clubs, as such evidence is irrelevant, and therefore, inadmissible.” 
Motion at 21. Further, plaintiffs claim, even if that evidence were relevant, “it should be excluded 
on the basis that that [sic] it presents a danger of unfair prejudice that substantially outweighs its 
probative value.” Id. 

Throughout this litigation, plaintiffs have portrayed Dave as a focused, driven computer 
engineer, veteran, and law-and-order type of guy, who refused to cash in on the massive fortune he 
amassed through his bitcoin holdings in the hopes of further appreciation of those assets. In other 
words, plaintiffs have put Dave's habits at issue in this case. To the extent plaintiffs present 
evidence in their case about Dave's habits, defendant should have the right to present evidence 
tending to establish the Dave suffered from significant financial distress towards the end of his 
life, his history of being a spendthrift, along with substance abuse issues, and even domestic 
violence episodes, including incidents where he threw hot cooking oil on his girlfriend and threw a 
sharp knife at her with intent of causing severe harm. 

With respect to plaintiffs’ argument that such evidence “presents a danger of unfair 
prejudice that substantially outweighs its probative value,” Motion at 21, plaintiffs have failed to 
meet their “burden of demonstrating that the evidence is inadmissible on any relevant 
ground.” Gonzalez, 718 F. Supp. 2d at 1345. Thus, because plaintiffs have failed to establish that 
this “evidence meets this high standard, evidentiary rulings should be deferred until trial so that 
questions of foundation, relevancy, and potential prejudice may be resolved in proper context.” Jn 
re Seroquel Prods. Liab. Litig., 2009 WL. 260989, at *1 (internal citation omitted) 


In support of their argument, plaintiffs cite to inapposite cases, The first, United States v. 


Sellers, 906 F.2d $97, 602 (11th Cir, 1990) was a criminal case in which the court found that 
“{t)here was certainly no evidence that [a witness against whom evidence of prior drug use was 


excluded] was under the influence of drugs or alcohol [at the relevant time].” The Court went on 
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to note that “this Court has held that such evidence may properly be limited to ‘specific instances 
of drug use during relevant periods of trial and the transaction charged in the indictment.” d. 
Here, the evidence defendant seeks to introduce regarding Dave's drug use and social habits is 


“during the relevant time,”—the period of time plaintiffs claim Dave was immersed in creating 
bitcoin and allegedly biteoin and blockchain related intellectual property. Similarly, in Nobles v. 
Sushi Sake MMB, Inc., an employment discrimination case, the court was asked to exclude 
“references to [plaintiff's] alleged drug use, any alleged drug sale, any alleged drug purchase and 
“references to alleged prior arrests, detention, or prior interaction with law enforcement officers’ 
on the grounds that such evidence would result in undue prejudice under Fed, R. Evid. 403,” 2018 
WL 3235534, at "1 (S.D. Fla. 2018). The court excluded the evidence only after noting that the 
plaintiff stated that “there is no evidence, beyond speculation by defense witnesses, that Plaintiff 
smoked marijuana at the restaurant, came to her shift after smoking marijuana, or otherwise 
violated Sushi Sake’s substance policy.” Jd, In that light, the Court found that “any reference to 
Hd. at*2, 


the plaintiff's marijuana use is unduly prejudicial and its probative value is de minimis. 
To the contrary, in this case, the probative value of the evidence directly contradicts plaintiffs” 
portrayal of Dave is highly probative as to whether he was in fact a co-developer of bitcoin, and is 
not based on pure speculation, And possible prejudice resulting from the evidence does not so 
substantially outweigh its probative value as to warrant exclusion: 

Finally, in Hall v. Mayor Aldermen cf City cf Savannah, GA, a sexual harassment case, the 


extent of the court’s discussion with respect to evidence regarding a strip club was that “[tJhe 


Court agrees with the City... . that evidence of [the plaintiff's supervisor]'s off-duty work at a 
lounge some thought to be a ‘strip club’ is too irrelevant and prejudicial under Rule 403. Thus, 
evidence is therefore excluded.” 2005 WL 8156263, at *3 (S.D. Fla. 2005). Again, here, Dave's 


drug use and social and dating habits directly bear on not only the core issues in this case, but on 


plaintiffs’ own portrayal of Dave. Thus, unlike in Sellers, Nobles, and Hall, the evidence is not 


only highly probati 


, but its prejudicial effect does not substantially outweigh that probative 
value, The Court should refuse to exclude this evidence. 
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G. The Court Should Not Exclude Evidence of Defendant’s Childhood Abuse and 

Trauma 

Lastly, plaintiffs ask the Court to exclude evidence “about matters related to traumatic 
events that allegedly occurred during [defendant’s] childhood” because “[s]uch matters are 
irrelevant to the issues of this ease (which involve Dr. Wright's actions during adulthood) and are 
highly prejudicial to PlaintiffS.” Motion at 21. Throughout this litigation, plaintiffs have constantly 
put defendant's character at issue, have focused on a number of alleged inconsistencies in 
statements he has made throughout the span of several years, and have pointed to defendant's 
distancing from bitcoin in 2010, all in professed support of their case. Defendant intends to offer 
evidence of the childhood trauma he suffered to place his character in context and explain his 
conduct, both before and during this litigation, including his disappearance as Satoshi Nakamoto 
in 2010, which was brought on by defendant’s discovery that his ereation—bitcoin—had been 
used to facilitate abuse similar to what he had suffered as a child. This evidence is highly 
probative and is not substantially outweighed by the potential prejudice to plaintiffs if it is 
allowed. 

Plaintiffs cite a single case, Johnson v. Jennings, 772 Fed. Appx. 822 (1 1th Cir. 2019), for 
the proposition that “Rule 403 guards against making decisions on an emotion [sie] basis and 


finding that details of plaintiff's son’s medical issues were unfairly prejudicial.” Motion at 22. But 


the Johnson court did allow evidence of the plaintiff's son’s medical condi 


ni; What the court 


held was properly excluded was further, cumulative and more detailed references to it: 


We cannot say the District Court committed a clear error of judgment in excluding 
the evidence on this basis. Cf, e.g., Fed. R. Evid. 403 advisory committee’s note to 
proposed rules (stating that Rule 403 guards against, among other things, ‘decision 
‘on an improper basis, commonly, though not necessarily, an emotional one’). 
Defendants conceded that K.J. had a disability. And the district judge permitted 
reference to K.J.’s ‘extraordinary gastrointestinal issues and frequent bathroom 
usage.’ The evidentiary value of firther references to K.J.’s stoma and to the 
details of her bathroom needs is slight, and the danger of unfair prejudice is great. 


Johnson, 772 Fed, Appx. At826 (emphasis in original). Here, defendant does not seek to 
introduce the kind of detailed and cumulative evidence regarding his childhood abuse and 
trauma—he merely intends to present evidence to meet plaintiffs’ allegations and evidence 
regarding his character and behavior both before and during this litigation, including supposed 


inconsistent statements and his disappearance as Satoshi Nakamoto in 2010, all of which have 
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been put at issue by the plaintiffs, not by defendant. Thus, because the evidence is relevant and 
there is no risk of prejudice to plaintiffs, the Court should refuse to exclude it at this time. 
CONCLUSION 


As discussed above, plaintiff's have not met their burden for obtaining the extraordinary 


relief of exclusion of the seven categories of evidence included in the Motion. The Court should 


deny the Motion and take up the admissibility of that evidence at trial 


Attorneys for Dr. Craig Wright 


RIVERO MESTRE LLP 

2525 Ponce de Leon Boulevard, Suite 1000 
Miami, Florida 33134 

Telephone: (305) 445-2500 

Fax: (305) 445-2505 

Email: amegovern@riveromestre.com 
Email: zkass@riveromestre.com 

Email: receptionist@riveromestre.com 


By: s/ Amanda McGovern 
AMANDA MCGOVERN, 
Florida Bar No. 964263 
ANDRES RIVERO 
Florida Bar No. 613819 
SCHNEUR KASS 

Florida Bar No. 100584 
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‘Amanda MeGovern 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


IRA KLEIMAN, as the personal representative | CASE NO.: 9:18-cy-80176-BB/BR 
of the Estate of David Kleiman, and W&K Info 


Defense Research, LLC 


Plaintiffs, 
v. 
CRAIG WRIGHT 
Defendant. 


NOTICE OF SUPPLEMENTAL EVIDENCE SUPPORTING PLAINTIFFS’ OMNIBUS 
MOTION FOR SANCTIONS ECF No. [507] 


Plaintiffs’ file this supplement to notify the Court of new evidence that further proves the 


“CSW Filed List” is not a list of Wright's bitcoin public addresses but is instead a purposeful 
fabrication by him. 

After this Court ordered the parties to confer on redactions to Plaintiffs’ Sanctions Motion, 
Plaintiffs’ counsel’s office mistakenly filed Exhibit 7 (the CSW Filed List) on the public docket. ! 


On May 24, 2020, someone anonymously posted a message at this link 


Intips:/paste debian,neU/plain/1 148565. The message said: 


Craig Steven Wright isa liar and a fraud, He doesn't have the keys used to sign this 
message... We are all Satoshi 


‘The message was notable, however, because the author signed it with the private keys to 145 


of the bitcoin addresses appearing on the CSW Filed List. See Declaration of Andreas 


* On a prior meet and confer, the parties agreed Defendant would provide slip sheets stating “fully redacted” for any 
exhibit be believed should be fully withheld. Unfortunately, that did not happen. Instead, Defendant sent redacted 
exhibits to file, authorized the filing of others, and asked for Exhibit 7 to remain under seal. Without this slip sheet 
and despite Plaintiffs’ attempt to ensure the filing was being properly submitted, Exhibit 7 was inadvertently included 
in a public filing. On being notified of this error, multiple members of Roche Cyrulnik Freedman LLP immediately 
called the clerk to have the list sealed: Plaintiffs then filed an emergency motion to seal (ECF No. [513]) which was 
granted by this Court. In total, the document was public for under 45 minutes. In that time, however, the Courtlistener 
Website obtained a copy of the document which remains publicly available, 


991 


USCA11 Case: 22-11150 Document: 41-5 Date Filed: 09/07/2022 Page: 127 of 136 
Case 9:18-cv-80176-8B Document 541 Entered on FLSD Docket 05/27/2020 Page 2 of 3 


Antonopoulos || (attached as Exhibit 1). All 145 signatures are valid. Id. at §3. As explained in 
the attached declaration of Andreas Antonopoulos, whomever authored the message unequivocally 
possesses the private keys to the 145 bitcoin addresses. Jd. at $4. You cannot sign a message in 
this way unless you have the private key to those addresses. Id. at §3. However, Wright swore that 
each of these addresses were his own, and that the private keys for each are locked in a trust, and 
inaccessible even to him. See ECF No. [512], 6-8 (citing Wright's sworn declarations and 
testimony). Plaintiffs Sanctions Motion had already demonstrated that the CSW Filed List was a 
forgery intended to deceive Plaintiffs and this Court, and that Wright created it to avoid sanctions 
pursuant to this Court's Order. ECF No. [373] (“[iJn the event the bonded courier does not arrive, 
and the Plaintiffs are not given access to this information . . . the Court will inform the jury of the 
Defendant's failure to disclose the information sought by the Plaintiffs.”). But this message further 
proves that the list is not an accurate listing of Wright's bitcoin, and that he is still hiding the true 
list from Plaintiffs and the Court? 

Said simply, Wright represented these 145 addresses were part of his bitcoin holdings and 
were locked in an inaccessible encrypted file, This week, the person that actually controls the 
private keys to those addresses used those private keys to declare that “Craig Steven Wright is a 
liar and a fraud” and “doesn't have the keys” for those addresses — thus proving the addresses do 
not belong to Wright.> 

Dated: May 27, 2020 Respectfully submitted, 
s/Velvel (Devin) Freedman 
Velvel (Devin) Freedman, Esq. 
ROCHE CYRULNIK FREEDMAN LLP 


200 S. Biscayne Blvd. 
Suite 5500 Miami, Florida 33131 


is has been widely reported beyond Plaintifis’ expert’s declaration, e.g, htips/tinance. yahoo com/news/eraiw 
swright-called-fraud-message- 144414280 huml 
"Notably, these signatures come from addresses controlling ~S65 million worth of biteoin 
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vel@refllp.com 
nbermond@refllp.com 


Kyle W. Roche, Esq. 

Joseph M. Delich 

ROCHE CYRULNIK FREEDMAN LLP 
99 Park Avenue, 19th Floor 

New York, New York 10016 
kyle@refllp.com 

idelich(@refllp.com 


Andrew S. Brenner, Esq. 
BOIES SCHILLER FLEXNER LLP 
100 SE 2 Street, Suite 2800 

Miami, Florida 33131 


abrenner@bsfllp.com 

Counsel to Plaintiffs tra Kleiman as 

Personal Representative of the Estate of 

David Kleiman and W&K Info Defense Research, LLC 
CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on May 27, 2020, a true and correct copy of the foregoing was 
filed with CM/ECF, which caused a copy to be served on all counsel of record. 


4s/Velvel (Devin) Freedman 
Velvel (Devin) Freedman 
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EXHIBIT 1 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


TRA KLEIMAN, as the personal representative of the | CASE NO.: 9:18-cv-80176-BB 
Estate of David Kleiman, and W&K Info Defense 
Research, LLC, 

Plaine, fi, 


CRAIG WRIGHT, 


Defendant. 


DECLARATION OF ANDREAS ANTONOPOULOS 
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1, Andreas Antonopoulos, declare under penalty of perjury, as follows: 


1. On May 24, 2020, someone anonymously published a message (Exhibit A) that contained 
a text message, 145 bitcoin addresses,' and 145 digital signatures of the format commonly 
ereated when signing text messages with bitcoin private keys. The message is located here: 
htips://paste.debian.net/plain/1 148565. 


‘The message reads: “Craig Steven Wright is a liar and a fraud. He doesn't have the keys 
used to sign this message. The Lightning Network is a significant achievement. Howev 
we need to continue work on improving on-chain capacity, Unfortunately, the solution is 
not to just change a constant in the. code or to allow powerful participants to force out 
others. We are all Satosh 


3. At counsel's request, I analyzed the message, bitcoin addresses, and digital signatures; I 
then compared the 145 bitcoin addresses on Exhibit A to the CSW Filed List. My analysis, 
revealed that: 


a) All 145 bitcoin addresses in Exhibit A were claimed by the Defendant on the CSW 
Filed List; 


b) All 145 signatures on Exhibit A were valid digital signatures that had signed the 
message in {2 above by using the private key corresponding to the respective 
bitcoin address (the only way to generate such a signature). 


4. This means that whoever produced the digital signatures in Exhibit A unequivocally 
possessed the private keys to all 145 bitcoin addresses that appear on both Exhibit A and 
the CSW Filed List. This individual was able to spend the bitcoin locked to those 145 
bitcoin addresses. They didn’t. Instead, just three days after the CSW Filed List became 
public for the first time, they chose to sign a message broadcasting that “Craig Steven 
Wright is a liar and a fraud. He doesn't have the keys used to sign this message_[...]” 


5. The 145 private keys used to sign this message control a total of 7250 bitcoin, valued at 
approximately $64.7 million USD as of May 25, 2020. 


6. It’s notable that whoever signed this message appears to have undertaken significant work 
to make their point. Specitically: 


4) Producing 145 signatures is not a trivial effort. It either required significant manual 
effort, or the application of a custom program 


b) The keys used in this posting were created in 2009 and early 2010 and had not been 
used to transact or, to my knowledge, sign messages prior to May 24, 2020. 


' The Court and the parties have sometimes referred to these as “public addresses.” The technically correct term is 
“address,” 
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7. Thus, whoever constructed these signatures expended non-trivial effort and used keys that 
had not been used for 10 years to cryptographically prove they had possession of keys the 
Defendant claimed to own. 

I declare under penalty of perjury under the laws of the United States of America that the 


foregoing is true and correct. Executed on this 27 day of May, 2020. 


Andreas M. Antonopoulos 


Andreas Antonopoulos 
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EXHIBIT A 
Signed message from https://paste, debian net/plain/1148565 
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